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8 197. Introductory comments 
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West's Key Number Digest 


West's Key Number Digest, Mortgages (17194 to 232 





A mortgage is given as security for an obligation and not in payment of it, and as a general rule, the holder of the indebtedness 
secured is entitled to payment of the full amount of the debt. The taking of the mortgage does not afford any implication that 
the creditor is to look only to the property. The creditor may, as a rule, ignore the security and bring an action at law on the 
indebtedness, or he or she may proceed by foreclosure to enforce the lien. In many jurisdictions the creditor may resort to both 
remedies, although he or she cannot have a double satisfaction. It also 1s generally recognized that 1f the premises mortgaged 
as security for a debt are sold under a decree of foreclosure or pursuant to a power of sale, and the proceeds are insufficient to 
satisfy the debt in full, the mortgagee is entitled to a personal judgment or decree for such deficiency against the mortgagor or 
any other person liable for the mortgage debt, in the absence of any statutory limitation or of any act or conduct constituting 
waiver or estoppel. Such deficiency would be the difference between the amount which the mortgagee was able to have applied 


to the debt and the amount of that debt. ' 
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8 198. Notice—Motion for leave to sue for deficiency judgment on foreclosure 


Topic Summary Correlation Table 
[Caption, see § 3] 


NOTICE OF MOTION FOR LEAVE TO SUE FOR DEFICIENCY JUDGMENT 


To: [Names of interested parties] 


Please take notice that on the attached petition of /name of petitioner], duly verified on [date of verification], the undersigned 
will move this court at /name of court], [number of courtroom], [address of court], [name of county], [name of state], on 
[date of hearing], at [time of hearing], or as soon after as counsel can be heard, for an order allowing /name of petitioner], the 
petitioner in this action, to institute an action against /name of respondent] to recover the deficiency remaining after foreclosure 
and sale of the property in the above-entitled proceedings, as demanded in the attached petition, and for such further relief as 
the court may deem just and proper. 


Dated: /date of notice] 


[Name of attorney for petitioner] 
Attorney for Petitioner 


Notes 
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8 199. Notice—Motion for deficiency judgment 


Topic Summary Correlation Table 
[Caption, see § 3] 


NOTICE OF MOTION FOR DEFICIENCY JUDGMENT 


To: [Names of interested parties] 


Please take notice that on the attached referee's report of sale, filed in this proceeding on /date of filing], on the affidavit of 
[name of affiant] and on the appraisal of [name of appraiser], both of which are attached, plaintiff will move this court on 
[date of hearing], at [name of court], [number of courtroom], [address of court], [name of county], [name of state] at [time of 
hearing], or as soon after as counsel may be heard, for an order as follows: 


. Confirming the referee's report of sale; 


. Confirming that the fair market value of the mortgaged premises described in this proceeding, as of the date the premises were 


bid in at auction, was $/dollar amount of fair market value of mortgaged premises]; 


. Granting the plaintiff a deficiency judgment in the amount of $/dollar amount of judgment], as determined by the judgment of 


foreclosure and sale to be owing to the plaintiff, with interest, plus the amount owing on all prior liens and encumbrances with 
interest, together with costs and disbursements of the action, including the referee's fees and disbursements, less the market 
value or the sale price of the property, whichever shall be higher; 


. Awarding the plaintiff $/dollar amount of appraisal costs] for the cost of obtaining an appraisal of the property; and 


. For such other relief as the court may deem just and proper. 


Please take further notice that the plaintiff demands that all affidavits and other papers to be used by any of the parties to this 
proceeding in answering the above motion be served on /name of attorney for plaintiff], the plaintiff's attorney at least ‘number 
of days] days before the return date of the motion, as required by /citation of statute]. 


Dated: /date of notice] 
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§ 200. Notice—Motion for deficiency judgment—Short form 


Topic Summary Correlation Table 
[Caption, see § 3] 


NOTICE OF MOTION FOR DEFICIENCY JUDGMENT 


To: [Names of interested parties] 


PLEASE TAKE NOTICE that on /date of hearing], at [time of hearing], or as soon after as the matter may be heard, in //number 
of department][/[number of division]] of the above-entitled court, located at [location of courthouse], [name of city], [name of 
county], [name of state], plaintiff will move the court for a deficiency judgment. 


This motion will be made on the ground that neither the proceeds of the foreclosure sale, held on /date of foreclosure sale], 
nor the fair value of the property is equal to the amount of the indebtedness due to plaintiff with interest and costs. Plaintiff is 
therefore entitled to a money judgment for the deficiency, pursuant to the judgment of foreclosure entered in this action on /date 
of judgment], which provides that the court retain jurisdiction for the purpose of rendering a deficiency judgment in the event 
that the proceeds from the foreclosure sale are insufficient. The motion will be based on this notice of motion, on the attached 
declaration of /name of declarant], on the attached memorandum of points and authorities, on the papers, records, and files in 
the proceeding, and on such oral and documentary evidence as the court may permit to be presented at the hearing of the motion. 


Dated: /date of notice] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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8 201. Motion— For deficiency judgment— After strict foreclosure 


Topic Summary Correlation Table 
[Caption, see § 3] 


MOTION FOR DEFICIENCY JUDGMENT 


[Name of plaintiff], plaintiff in the above-entitled action, moves the court to grant a deficiency judgment in /his/her] favor and 
against defendant /name of defendant], on the following grounds: 


. A judgment of foreclosure by sale was rendered by this court in this action on /date of judgment], and there was found due 


from defendant /name of defendant] to plaintiff the sum of $/dollar amount of sum due], together with costs of suit taxed at 
$/dollar amount of costs], S[dollar amount of costs of collection] costs of collection, and $/dollar amount of attorney fees] 
attorney fees, and the law day for defendant was fixed as /date of payment]. The law day has now expired, and defendant has 
not redeemed the premises. 


. The court appointed /number of appraisers] disinterested appraisers to appraise the mortgaged property after foreclosure, 


pursuant to /citation of statute], and those appraisers made a written report of their appraisal, a copy of which is attached as 
Exhibit /designation of exhibit], fixing the value of the premises, free and clear of all encumbrances, at $/dollar amount of 
value of premises]. 


3. After the appraised value of the mortgaged premises, less necessary deductions, is applied to the plaintiff's debt, $/dollar amount 


of sum due] will remain due and unpaid to plaintiff. 


WHEREFORE, plaintiff moves that the court grant it a deficiency judgment in the amount of $/dollar amount of judgment] 
against defendant /name of defendant]. 


Dated: /date of motion] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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Topic Summary Correlation Table 
[Caption, see § 3] 
AFFIDAVIT 

State of /name of 

state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


1. I am the plaintiff in the above-entitled action. 
2. This affidavit is submitted in support of the attached motion for an order: 


(a) confirming the referee's report of sale in the above-entitled action; 


(b) determining that the fair and reasonable value of the premises as of the date when the premises were bid in at auction, or at the 


earliest preceding date at which there was a market value, was the sum of $/dollar amount of market value of property]; and 


(c) granting a deficiency judgment in favor of the plaintiff and against the following-named defendants for their proportionate 


shares of the deficiency, as may be determined: /names of defendants]. 


3. On [date of judgment], the court entered a judgment of foreclosure and order of sale in the above-entitled proceeding. By its 


judgment, the court determined that the following defendants are liable for any deficiency, in proportion to their respective 


interests in the premises sold: /names of defendants]. 


. On [date of sale], the real property was sold according to law for $/dollar amount of sale price], and on [date of filing referee's 
report of sale], the referee's report of sale was filed in the office of /title of recording official]. From that report it appears that 


the deficiency arising out of the sale amounts to $/dollar amount of deficiency]. 


. The fair market value of the property at the time of sale was $/dollar amount of fair market value of property]. [Description 


of facts supporting plaintiff's valuation, referring to any appraisals made]. 
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. The following defendants have appeared and answered in this proceeding: /names of defendants who have appeared and 
answered proceeding]. 


. The following defendants have appeared and demanded service of all papers in this action: /names of defendants who have 
appeared and demanded service]. 


. No exceptions to the referee's report of sale have been filed. 


WHEREFORE, deponent respectfully requests that an order be entered: 


. Confirming the referee's report of sale; 


. Determining that the fair and reasonable market value of the premises, as of the date when the premises were bid in at auction, 
was $/dollar amount of fair market value of property]; 


. Granting a deficiency judgment in favor of the plaintiff and against the defendants /names of defendants] for such sum, as 
determined by the judgment of foreclosure and sale, with interest, together with the amount owing on all prior liens and 
encumbrances with interest, plus attorney fees and costs and disbursements of this proceeding, including the referee's fees and 
disbursements, less the market value of the property as determined by the court, or the sale price of the property, whichever 
shall be higher; 


. Awarding plaintiff $/dollar amount of appraisal costs] for the cost of obtaining an appraisal of the property; and 
. For such other relief as the court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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Topic Summary Correlation Table 
[Caption, see § 3] 


PETITION 


Petitioner, /name of petitioner], alleges: 


1. On /date of commencement of action], an action was commenced in [title of court], [name of city], [name of state], for the 
foreclosure of a mortgage on property situated in /name of city], [name of county]. The mortgage that formed the basis of that 
action was executed and delivered on /date of mortgage], by [name of mortgagor] and [name of spouse], [his/her] spouse, 
to [name of defendant], who was made a party defendant in the above-stated foreclosure action, and was given to secure the 
principal sum of $/dollar amount of principal sum] with interest at the rate of [percentage rate of annual interest]% per annum. 
The mortgage was recorded in the office of /title of recording official], [name of county], on [date of recording], in book 
[number of book], page [number of page]. 


2. On [date of assignment], [name of mortgagee] executed and delivered an assignment of the mortgage to /name of plaintiff], 
plaintiff. 


3. On /date of assignment], the date of assignment, /name of defendant], defendant, duly executed an instrument of guarantee, 
endorsed on the bond accompanying the mortgage, which reads as follows: [statement of terms of guarantee]. 


4. In the above-mentioned foreclosure action, there was no request for a deficiency judgment against /name of guarantor] because 
[statement of reasons for not requesting deficiency judgment]. 


5. The foreclosure action was concluded and a deficiency judgment rendered against /name of party] in the above-mentioned 
court on /date of judgment], in the sum of $/dollar amount of judgment], with interest from [date of accrual of interest]. The 
judgment was docketed in the office of /title of official], on the same day. 


6. During the course of the foreclosure action, petitioner was in continuous communication with /name of guarantor] and [name 
of guarantor's attorney], [his/her] attorney, and negotiations were continuously carried on to relieve /name of guarantor] of 
responsibility by reason of [his/her] guarantee, as much as was possible without jeopardy to petitioner. In addition, at the time 
of the sale of the premises, /name of attorney for party], attorney for [name of party], was present and bid on the property, but 
it was sold to petitioner, leaving a deficiency as set forth above. 
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7. Although the petitioner has been, at all times since the sale, ready and willing to reach an understanding with /name of guarantor] 
and to meet /him/her] on any proposition which [he/she] might suggest to relieve /himself/herself] of liability without loss to 
petitioner, /name of guarantor] has finally refused absolutely to pay the amount of /his/her] liability. 


8. [Name of guarantor], against whom the deficiency judgment was entered, has refused, and continues to refuse, to pay it, and 
petitioner knows of no property belonging to /name of guarantor] that can be taken to satisfy that judgment. 


9. No previous application has been made to this or any other court for the relief sought in this proceeding. 


WHEREFORE, petitioner requests an order of this court permitting /him/her] to commence an action against /name of 
guarantor] for the recovery of the deficiency referred to above, by virtue of the guarantee executed by /name of guarantor], 
and for such other relief as the court may deem just and proper. 


Dated: /date of petition] 


[Name of attorney for petitioner] 
Attorney for Petitioner 


Notes 
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Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff, ‘name of plaintiff], 1s a resident of [name of city], [name of county], [name of state]. 
. Defendant, /name of defendant], is a resident of [name of city], [name of county], [name of state]. 


. On [date of promissory note], in [name of city], [name of state], defendant, [name of defendant], for valuable consideration, 


executed and delivered to plaintiff, /name of plaintiff], [his/her] promissory note, as follows: [description of terms of note]. 


. On the same day, /date of deed of trust], as part of the same transaction, and as security for the payment of the above-described 


promissory note, according to the terms of the note, the defendant executed [his/her] deed of trust conveying the real property 
located at [address of property], [name of city], [name of county], [name of state], and more particularly described as follows: 
[legal description of property], in trust for [name of beneficiary], as beneficiary. 


. A copy of the above-mentioned deed of trust is attached as Exhibit [designation of exhibit], and incorporated by reference. 


. The above-mentioned deed of trust was recorded in the office of [title of recording official], [name of county], [name of state], 


in book /number of book], page [number of page], on [date of recording]. 


The terms of the above-described deed of trust provide /recitation of acceleration clause and provision authorizing sale of 
premises]. 


. By the terms of the above-stated promissory note, the sum of $/dollar amount of promissory note] became due on the principal 


on /due date of payment of principal], and the sum of $/dollar amount of interest] became due as interest on the promissory 
note on /due date of payment of interest]. That principal and interest due on /due date of payment of principal and interest], 
were not paid, and by reason of that default, the plaintiff, owner and holder of the promissory note, has declared the full amount 
of the indebtedness secured by the above-mentioned deed of trust immediately due and payable, pursuant to the provisions of 
the deed of trust, a total sum of $/dollar amount of sum due]. 
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9. On /date of filing notice], the plaintiff filed a notice of default and election to sell, or to cause to be sold, the property described 
above and in the deed of trust, to satisfy the obligation evidenced by the promissory note. The notice was filed in the office 
of [title of recording official], and was recorded in book [number of book], page [number of page]. A copy of the notice is 
attached as Exhibit /designation of exhibit], and incorporated by reference. 


10. On /date of sale], after due notice of the time and place of sale, the trustee sold the property at public auction to the highest 
bidder, in the manner provided by /citation of statute] and by the provisions of the trust deed, for $/dollar amount of sale price]. 
The fees of the trustee and the costs of sale were $/dollar amount of trustee's fees and costs of sale], which sum was deducted 
by the trustee from the amount received for sale. The remainder of the sale price, amounting to $/dollar amount of balance of 
sale proceeds], was credited as payment on the promissory note. 


11. The security given to secure the payment of the promissory note has been exhausted. 


12. Prior to the filing of this action, the plaintiff demanded payment of the above-mentioned promissory note from the defendant, 
but the defendant has refused, failed, and neglected, and has continued to refuse, fail, and neglect to pay all or any part of the 
obligation represented by the promissory note. 


13. The plaintiff is now the sole owner of the above-mentioned promissory note. No part of the principal of the promissory note 
has been paid. Except for the sum of $/dollar amount of sum paid], no part of the interest of the promissory note has been 
paid. There is now due and owing to the plaintiff from the defendant on the promissory note the sum of $/dollar amount of 
principal], principal, together with interest at the rate of /percentage of interest]% from [date of accrual of interest], to the date 
of judgment, and no part of that amount has been paid. 


14. The entire amount of the indebtedness which was secured by the deed of trust at the time of sale was $/dollar amount of debt], 
and the fair market value of the real property at the date of sale was $/dollar amount of fair market value of property]. 


WHEREFORE, plaintiff requests judgment against defendant for the sum of $/dollar amount of judgment sought], costs of suit, 
and for such other relief as the court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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8 205. Complaint, petition, or declaration— To recover 
amount of deficiency judgment rendered in foreclosure action 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], is a resident of [name of city], [name of county], [name of state]. 


. Defendant, /name of defendant], is a resident of [name of city], [name of county], [name of state]. 


. On [date of judgment], [title of court] of [name of city], [name of state], rendered a judgment in favor of this plaintiff, and against 


the defendant, in an action in which the present plaintiff was plaintiff and defendant was the defendant, for the foreclosure of a 
mortgage on the lands described in the /complaint/petition/declaration] in that action. That judgment awarded plaintiff $/dollar 
amount of judgment awarded], ordered sale of the land to satisfy the judgment, and appointed a referee to make the sale. The 
judgment provided that if the proceeds obtained from the sale were insufficient to satisfy the judgment, the clerk of the court, 
on proper application by plaintiff, would enter a deficiency judgment against defendant. A copy of that judgment is attached 
as Exhibit /designation of exhibit], and incorporated by reference. 


. On /date of sale], pursuant to the judgment, the referee sold the land for $/dollar amount of sale price]. [His/Her] report, 


returned to title of court] showed a deficiency of $/dollar amount of deficiency], on which the clerk entered a judgment against 
defendant on /date of judgment], for that amount and docketed it on /date of entry of judgment]. A copy of that default judgment 
Is attached as Exhibit /designation of exhibit], and incorporated by reference. 


. No part of the $/dollar amount of sum due] has been paid. 


WHEREFORE, plaintiff requests judgment against defendant for $/dollar amount of judgment], together with interest from 
[date of accrual of interest], at the rate of [percentage rate of annual interest]*o per [specification of time period], attorney 
fees, and costs of suit. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 
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8 206. Complaint, petition, or declaration—By guarantor 
— To recover deficiency judgment after foreclosure sale 


Topic Summary Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, ‘name of plaintiff], alleges: 


. This is an action for damages that exceeds $/dollar amount of damages], exclusive of interest, costs, and attorney fees. 
. Plaintiff is a mortgage insurance company engaged in the business of insuring payment of mortgages on real property. 


. On [designation of date], Defendant executed and delivered a Promissory Note, a copy of which is attached as Exhibit 


[designation of exhibit], to [name of mortgagee]. The Promissory Note was secured by a mortgage on real property described 
as: [legal description of property]. 


. Defendant failed to pay the installment payment due on /designation of date], and all installments due after that date, and a 


foreclosure action was filed on the described property. 


. On [designation of date], the court entered a Final Judgment of Foreclosure on the described real property and ordered the real 


property sold at foreclosure sale. A copy of the Final Judgment is attached as Exhibit /designation of exhibit], and incorporated 
by reference. 


. The amount due under the Final Judgment of Foreclosure is $/dollar amount of judgment]. 


. The foreclosure sale was held on /designation of date]. The property was purchased at the foreclosure sale for $/dollar amount 


of purchase price]. 


. At the time of the foreclosure sale, the property had a value of $/dollar amount of value], as indicated by an appraisal, a copy 


of which is attached as Exhibit /designation of exhibit], and incorporated by reference. 


. Based on the amount due on the promissory note as of the time of the foreclosure sale and the value of the property at that time, 


the deficiency from the foreclosure is $/dollar amount of deficiency], plus interest, costs and attorney fees. 
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10. Prior to the institution of this action, Plaintiff guaranteed /name of mortgagee] against financial loss by reason of a loan to 
Defendant for which the mortgage on the described real property stood as collateral. 


11. Plaintiff actually paid a claim of $/dollar amount of claim] to [name of mortgagee] pursuant to a Mortgage Guaranty Policy. 
A copy of the Explanation of Benefits evidencing payment of the claim is attached as Exhibit /designation of exhibit], and 
incorporated by reference. 


12. As a result of the mentioned default by Defendant and payment of the claim by Plaintiff, Plaintiff became subrogated to the 
claim for the deficiency balance of the loan. 


13. There is now due and owing from the Defendant to Plaintiff the sum of $/dollar amount of sum due], plus applicable interest, 
costs, and attorney fees. 


14. The Note and Mortgage from which this claim arises provides for the recovery of reasonable attorney fees from Defendant. 


15. All conditions precedent to bringing this action have been complied with or occurred, including, but not limited to, all applicable 
contractual and statutory notice provisions. 


WHEREFORE, Plaintiff demands judgment in the amount of $/dollar amount of damages] for damages, together with interest, 
costs, and reasonable attorney fees. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 
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2. Action for Deficiency Judgment 


8 207. Complaint, petition, or declaration—Allegation—Waiver of 
recourse against property of deceased mortgagor not covered by mortgage 


Topic Summary Correlation Table 


Plaintiff expressly waives all recourse against any other property of the estate of /name of decedent], deceased, other than that 
which is included and embraced in and covered by the mortgage. 
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2. Action for Deficiency Judgment 


§ 208. Answer—In federal district court—To complaint for deficiency judgment 


Topic Summary Correlation Table 
[Caption, see § 107] 


ANSWER 


Defendant, the Federal Deposit Insurance Corporation (“FDIC”), in its capacity as receiver for /name of bank], by and through 
its attorneys of the law firm of /name of law firm], for its Answer to the Complaint (“Complaint”) filed by Plaintiffs /names 
of plaintiffs] (collectively *Plaintiffs"), respectfully states as follows: 


Defendant is currently preparing to file an Emergency Motion to Stay Proceedings in this matter pursuant to 12 U.S.C.A. § 
1821(d)(12)(A)(1)), to allow the FDIC adequate time to familiarize itself with the case, gather the facts, analyze all related 
pending matters, and decide how best to proceed. On this basis, the FDIC asserts that it is without sufficient knowledge or 
information to either admit or deny the allegations set forth in paragraphs 1 through 73 inclusive of the Complaint and, on that 
basis, denies each and every such allegation, both generally and specifically. 


AFFIRMATIVE DEFENSES 


FIRST AFFIRMATIVE DEFENSE 


Plaintiffs' claims, in whole and/or in part, fail to state a claim on which relief can be granted. 


SECOND AFFIRMATIVE DEFENSE 


Plaintiffs' claims are barred because they breached the agreement and/or contract between the parties. 


THIRD AFFIRMATIVE DEFENSE 
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Plaintiffs' claims are barred by their own failure to deal in good faith and deal fairly with Defendant. 


FOURTH AFFIRMATIVE DEFENSE 


Plaintiffs have failed to mitigate their damages, if any. 


FIFTH AFFIRMATIVE DEFENSE 


Plaintiffs' claims for injunctive relief are barred by 12 U.S.C.A. § 1821(j), the anti-injunction provision of the Financial 
Institutions Reform, Recovery and Enforcement Act of 1989. 


SIXTH AFFIRMATIVE DEFENSE 


Plaintiffs' claims are barred as a result of their failure to exhaust the administrative claim process. 


SEVENTH AFFIRMATIVE DEFENSE 
Plaintiffs' claims are barred by the applicable statue of frauds. 


WHEREFORE, Defendant requests that the Complaint be dismissed with prejudice, and the court award Defendants costs and 
such other relief as is just. 


Dated: /date of answer] 


[Name of attorney for defendant] 
Attorney for Defendant 


Notes 
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2. Action for Deficiency Judgment 


8 209. Counterclaim—In federal district court— By receiver—To recover deficiency judgment 


Topic Summary Correlation Table 
[Caption, see $ 107] 


COUNTERCLAIM 


Defendant and Counterclaimant, /name of counterclaimant] (“Counterclaimant”), complains and alleges against Plaintiff and 
Counter Defendant, /name of counter defendant] (“Counter Defendant"), as follows: 


GENERAL ALLEGATIONS 


1. On or about /designation of date], Counter Defendant entered into a Fixed/Adjustable Rate Note Interest Only Period (the 
*Note") with /name of mortgagee bank] in the amount of $/dollar amount of note]. 


2. A mortgage in favor of [name of mortgagee bank] on real property located at [address of property] (“the Property") secured 
the Note. 


3. Pursuant to the terms of the Note, Counter Defendant was required to make monthly payments to /name of mortgagee bank]. 
4. Counter Defendant defaulted under the Note when /he/she] failed to make the monthly payments as required by the Note. 


5. As of [designation of date], there was due on the Note an amount of unpaid principal and other charges totaling $/dollar amount 
due] and other incidental charges as they continue to accrue, including interest, attorney fees, and costs. 


6. On or about /designation of date], [name of mortgagee bank] was the successful bidder at the foreclosure sale of the Property 
with a bid of $/dollar amount of bid]. 


7. After the sale of the Property, a deficiency exists of $/dollar amount of deficiency] (the *Deficiency"). 
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8. Defendant and Counterclaimant is entitled to recover from Counter Defendant the amount of the Deficiency, plus interest at 
the current default rate together with late charges, and other incidental charges as they continue to accrue including attorney 
fees and costs. 


FIRST CLAIM FOR RELIEF 


(Claim for a Deficiency Judgment) 


9. Counterclaimant repeats and realleges each and every allegation contained in the preceding paragraphs where appropriate as if 
the same were fully set forth at length and incorporates them here by reference. 


10. The Note is a valid Contract. 


11. Pursuant to the Note, Counter Defendant agreed to make monthly payments to /name of mortgagee bank]. 


12. Counter Defendant defaulted under the agreement when /he/she] failed to make [his/her] monthly payments pursuant to the 
Note. 


13. On or about /designation of date], [name of mortgagee bank] was the successful bidder at the foreclosure sale of the Property 
with a bid of $/dollar amount of bid]. 


14. As of [designation of date], there was due on the Note an amount of unpaid principal and other charges totaling $/dollar 
amount due] and other incidental charges as they continue to accrue including interest, attorney fees, and costs. 


15. Thus, there remains a deficiency balance owed by Counter Defendant of $/dollar amount due], with this amount accruing 
interest at the current fluctuating default rate, together with late charges, and other incidental charges as they continue to accrue 
including attorney fees and costs. 


16. Pursuant to /citation of statute], [name of mortgagee bank] is entitled to a judgment from this court against Counter Defendant 
for the deficiency of the proceeds from the foreclosure sale. 


17. Counterclaimant has been required to retain the services of attorneys to prosecute this action, and has been damaged thereby. 
In addition to the amount specified above, Counterclaimant is entitled to recover reasonable attorney fees and costs of suit. 


WHEREFORE, Counterclaimant demands judgment against Counter Defendant as follows: 


1. For compensatory, special, consequential and incidental damages in the amount of $/dollar amount of damages], together with 


interest on that amount at the contract rate until entry of judgment, and legal interest on that amount until paid; 


2. Pursuant to /citation of statute], the court enter such deficiency judgment against Counter Defendant, as may be proper; 
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3. For reasonable attorney fees and costs of suit incurred; and 


4. For such other and further relief as the court deems just and proper. 


Dated: /date of couterclaim] 


[Name of attorney for counterclaimant] 
Attorney for Counterclaimant 
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2. Action for Deficiency Judgment 


8 210. Answer—Defense— Deficiency judgments in 
purchase money mortgages abolished by statute 


Topic Summary Correlation Table 


The plaintiffs in this action are attempting to secure a deficiency judgment for the balance alleged to be due on the promissory 
note, as set forth in the /complaint/petition/declaration]. The promissory note shows that it was executed to secure the balance of 
the purchase price of the real property. Deficiency judgments on foreclosure of purchase money mortgages have been abolished 
in this state by /citation of statute], and that statute is expressly pleaded in bar to the plaintiffs' right to recover in this action. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17:194 to 232 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 702 





Westlaw. O 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 





End of Document O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 211. Judgment or decree—Confirming report of..., 18 Am. Jur. Pl. & Pr.... 


18 Am. Jur. Pl. & Pr. Forms Mortgages 8 211 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
I. Deficiency Proceedings 


2. Action for Deficiency Judgment 


8 211. Judgment or decree— Confirming report of sale—Determining fair 
market value of mortgaged premises—Granting recovery of deficiency 


Topic Summary Correlation Table 
[Caption, see § 3] 


JUDGMENT 


Plaintiff having moved this court on /date of hearing], for an order: 


(a) confirming the referee's report of sale in the above-entitled action; 


(b) determining that the fair market value of the mortgaged premises as of the date of sale was $/dollar amount of fair market 
value of property]; 


(c) granting a deficiency judgment in favor of plaintiff for such amount as the court might determine; and 


(d) awarding plaintiff $/dollar amount of appraisal costs] for the cost of obtaining an appraisal of the property for use in 
determining the market value; 


And it appearing to the satisfaction of this court that due notice of the filing of the referee's report of sale has been given to the 
parties entitled to such notice, and that no exceptions to that report have been filed, and the time for so doing has fully expired, 
and it further appearing that the proceeds of sale were not sufficient to pay the amount ordered by the judgment of foreclosure 
and sale to be paid to plaintiff and that defendants, /name of defendant 1] and [name of defendant 2], are liable to plaintiff for 
that deficiency in proportion to their respective interests, as adjudged by the judgment previously entered in this action; 


Now, on reading and filing the plaintiff's notice of motion dated /date of notice of motion], and the papers attached to the notice, 
consisting of a copy of the referee's report of sale, the affidavit of /name of affiant 1], the appraisal of [name of appraiser] 
dated /date of appraisal], the affidavit of service of [name of affiant 2], the notice of motion, the affidavit of [name of affiant 
3], supporting plaintiff's motion and the affidavit of /name of affiant 4], opposing the motion, and on all the proceedings had 
in this action, it is ordered that: 


1. Plaintiff's motion for an order confirming the referee's report of sale in this action be, and it is, granted. 
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. Plaintiff's motion for an order determining the fair market value of the subject premises, at the date of sale, to be $/dollar 


amount of fair market value of property] be, and it is, denied. 


. The fair market value of the premises described in the complaint in this proceeding, at the date of sale, was $/dollar amount 


of fair market value of property] and that the deficiency remaining after the application of the proceeds of sale to the amount 
owing to plaintiff is $/dollar amount of deficiency]. 


. Plaintiff's motion for a deficiency judgment in favor of the plaintiff and against the defendants be, and it 1s, granted. 


. The deficiency judgment of $/dollar amount of deficiency judgment] be entered against each of the defendants in proportion 


to their respective interests, as follows: /name of defendant 1], $[dollar amount of liability 1], [name of defendant 2], $[dollar 
amount of liability 2]. 


. Plaintiff's motion for an order awarding [him/her] $[dollar amount of disbursements] for disbursements incurred by [him/her] 


in obtaining appraisal of the property to use in determining the market value of the premises be, and it is, denied. 


Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 


Notes 


Practice Notes 


Under the practice in most states where the mortgage is foreclosed in a judicial proceeding, a deficiency decree may be had in 
the foreclosure proceedings if the person liable for it is amenable to a personal judgment in that proceeding, although, unless 
restricted by statute, if the mortgagee does not ask for a deficiency decree in the foreclosure suit and no such decree is entered, 
he or she has a remedy at law by way of an action on the debt for what remains due, and a like remedy exists where the mortgage 
is foreclosed under a power of sale or under a statutory foreclosure by advertisement. In the absence of a controlling statute, 
the fact that the holder of a mortgage bids in the mortgaged property on foreclosure does not preclude the recovery of the 
deficiency from the mortgagor; the statutes of many states, however, place restrictions on the right to a deficiency judgment. 
Am. Jur. 2d, Mortgages § 688. 
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2. Action for Deficiency Judgment 


§ 212. Judgment or decree—Determining fair market value of mortgaged 
premises and allowing recovery of deficiency following foreclosure proceedings 


Topic Summary Correlation Table 
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JUDGMENT 


This action was brought for the purpose of foreclosing a deed of trust. 


After hearing the matter, the court found that the total indebtedness due and owing to plaintiff from defendants /name of 
defendant 1] and [name of defendant 2], on [date of judgment], was ${dollar amount of sum due], with interest at the rate of 
[percentage rate of annual interest]% per annum and that the whole of that sum was secured by the real property described 
in the deed of trust. 


The court rendered its judgment and decree of foreclosure on /date of decree of foreclosure], and appointed /[name of 
commissioner]/[name of official]], [commissioner/[title of official]], to sell the real property or defendants' interest in the 
property and directed /him/her] to apply the proceeds of sale in satisfaction of the indebtedness due plaintiff, with interest and 
costs as specified in the judgment and decree. 


The report of sale of /[name of commissioner]/[name of official]], [commissioner/[title of official] ], was filed with the [clerk/ 
[title of official]] of this court, and it appears from that report that defendants' interest in the real property was sold by the 
[commissioner/[title of official]] on [date of sale], at public auction for $/dollar amount of sale price], such sum being the 
highest bid at the sale. It further appears from the report of sale that the /commissioner/[title of official]] has apphed the 
proceeds of sale as directed in the judgment and decree of foreclosure, but that the proceeds were not sufficient to satisfy the 
total indebtedness to plaintiff at the time of sale, where there was a deficiency due plaintiff from defendants of $/dollar amount 


of deficiency]. 


This court expressly retained jurisdiction in this matter for the purpose of rendering a money judgment against defendants, in 
the event that the total indebtedness due plaintiff at the time of sale exceeded the fair market value of defendants' interest in the 
real property and the amount for which the property was sold. 
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This matter of the deficiency came on to be heard by the court on /date of hearing]. The court appointed an inheritance tax 
appraiser of this county to appraise the real property, or defendants’ interest in the property that was sold, as of the date of sale. 
That appraiser filed an appraisal with the clerk of this court. The court heard the testimony with reference to the fair market 
value of the real property. The matter was argued by counsel for the respective parties; and the court, being fully advised, found 
the fair market value of real property or the interests sold, as of the date of sale, to be $/dollar amount of fair market value 
of property], and further found that plaintiff is entitled to a money judgment against defendants for $/dollar amount of money 
judgment], with interest at the rate of [percentage rate of annual interest]% per annum from the date of sale, together with the 
sum of $/dollar amount of compensation and expenses of appraiser], for the compensation and expenses of the appraiser. 


Now, therefore, on the motion of /name of attorney for plaintiff], attorney for plaintiff, 


It is ordered and adjudged that plaintiff recover from defendants the sum of $/dollar amount of sum due], with interest at the 
rate of [percentage rate of annual interest] "o per annum from [date of accrual of interest], together with $/dollar amount of 
costs], as costs. 


Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 


Notes 


Practice Notes 


Under the practice in most states where the mortgage is foreclosed in a judicial proceeding, such deficiency decree may be 
had in the foreclosure proceedings if the person liable for it is amenable to a personal judgment in that proceeding, although, 
unless restricted by statute, if the mortgagee does not ask for a deficiency decree in the foreclosure suit and no such decree is 
entered, he or she has a remedy at law by way of an action on the debt for what remains due, and a like remedy exists where the 
mortgage is foreclosed under a power of sale or under a statutory foreclosure by advertisement. In the absence of a controlling 
statute, the fact that the holder of a mortgage bids in the mortgaged property on foreclosure does not preclude the recovery 
of the deficiency from the mortgagor; the statutes of many states, however, place restrictions upon the right to a deficiency 
judgment. Am. Jur. 2d, Mortgages § 760. 
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2. Action for Deficiency Judgment 


8 213. Judgment or decree—Granting deficiency after strict foreclosure 


Topic Summary Correlation Table 
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JUDGMENT 


A judgment was rendered in this action on /date of judgment], for the strict foreclosure of the plaintiff's mortgage, which secured 
a debt of $/dollar amount of debt], together with costs of suit taxed at $/dollar amount of costs], due from defendant. By the 
terms of the judgment, the last date for redemption of the mortgage by defendant was limited to /last date for redemption of 
mortgage]. 


On [date of appointment], on application of plaintiff, the court appointed /number of persons] disinterested persons to appraise 
the mortgaged premises and directed them to make the report to this court. 


On [date of filing appraisal report], the appraisers filed their report, under oath, appraising the property at $/dollar value of 
appraisal], and [name of receiver], the appointed receiver of rents of the mortgaged premises, filed /his/her] report, showing 
that [he/she] had on hand, after the payment of expenses and charges, the sum of $/dollar amount of balance]. 


Having heard argument of counsel for the respective parties, and after due consideration of the matter: 


. The court finds that the reports of [name of appraiser], appraiser, and [name of receiver], receiver, should be, and they are, 


accepted and approved, and that [name of receiver], receiver, be, and [he/she] is, allowed $/dollar amount of receiver's service 
fee] for [his/her] services from the funds collected. [Name of receiver], receiver, is further directed to pay $/dollar amount of 
balance], the balance of the money held by /him/her], to plaintiff. 


. The court further finds that the mortgaged premises were not redeemed by any party entitled to do so and that on /date of vesting 


title vested in plaintiff], title vested 1n the plaintiff. 


. The court further finds that on /date of vesting title in plaintiff], encumbrances on the mortgaged property that were, and are, 


prior to the plaintiffs mortgage were as follows: [description of encumbrances on mortgaged property]. 
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4. The court finds that on /date of vesting title in plaintiff], there was due to plaintiff $/dollar amount of mortgage debt, interest, 
and costs], representing the mortgage debt, interest, and costs, per the judgment of /date of judgment], and that the balance due 
plaintiff on /his/her] mortgage debt and costs, deducting the appraised value of the property less the prior encumbrances listed 
above, and deducting the rents directed to be paid plaintiff by the receiver, is $/dollar amount of balance due to plaintiff]. 


WHEREFORE, it is ordered that the plaintiff recover S/dollar amount of judgment awarded] of the defendant, together with 
the costs of these proceedings, taxed at $/dollar amount of costs of proceedings]. 


Dated: /date of judgment] 


[Name of judge] 
[Title of judge] 
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8 214. Judgment or decree— Provision— For docketing personal 
judgment in event deficiency returned after foreclosure 


Topic Summary Correlation Table 


It is further ordered that if the proceeds of the sale are insufficient to pay the amount found to be due to plaintiff, as set forth 
above, with interest, costs, attorney fees, and expenses of sale, the /sheriff/[title of official]] shall so specify and set forth in 
[his/her] return and report of sale the amount of the deficiency. On the filing of the return, the judgment of this court shall 
be docketed for the amount of the deficiency against defendant /name of defendant], who is personally liable for the payment 
of the debt secured by the mortgage, with interest on the amount of the deficiency at the rate of [percentage rate of annual 
interest]% per annum, from the date of the return and report of sale until paid, and that plaintiff have execution for that amount. 


Notes 


Practice Notes 


Under the practice in most states where the mortgage is foreclosed in a judicial proceeding, such deficiency decree may be 
had in the foreclosure proceedings if the person liable for it is amenable to a personal judgment in that proceeding, although, 
unless restricted by statute, if the mortgagee does not ask for a deficiency decree in the foreclosure suit and no such decree is 
entered, he or she has a remedy at law by way of an action on the debt for what remains due, and a like remedy exists where the 
mortgage is foreclosed under a power of sale or under a statutory foreclosure by advertisement. In the absence of a controlling 
statute, the fact that the holder of a mortgage bids in the mortgaged property on foreclosure does not preclude the recovery 
of the deficiency from the mortgagor; the statutes of many states, however, place restrictions upon the right to a deficiency 
judgment. Am. Jur. 2d, Mortgages § 760. 
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It 1s further ordered that if the plaintiff is not able to collect the amount of the deficiency judgment out of the property of 
defendant /name of defendant], on a showing of an execution against such property to the /sheriff/[title of official]] of the 
county in which /he/she] resides, or last resided in this state, defendants /name of defendant 1] and [names of guarantors or 
sureties], on the return of such execution unsatisfied, shall pay the deficiency judgment. 


It is further ordered that if defendants /name of defendant 1] and [names of guarantors or sureties] pay the amount thus decreed 
against them personally, or if such amount is collected out of their property, they shall have the benefit of this judgment against 
[name of plaintiff] for the purpose of enabling them to obtain remuneration from [him/her] to the same extent with interest, but 
no further, either by new execution against /his/her] property or by bringing an action on it, as they may consider proper. 
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8 216. Order—Granting leave to sue guarantor for deficiency after foreclosure 


Topic Summary Correlation Table 
[Caption, see § 3] 


ORDER 


A motion by /name of petitioner] for leave to sue [name of guarantor] for a deficiency on a judgment rendered in this court in an 
action entitled /title of action], brought for the foreclosure of a certain mortgage on premises situated at /address of premises], 
[name of county], [name of state], having come on to be heard on /date of hearing], and on reading and filing the petition 
of [name of petitioner], submitted in support of the motion, and the affidavit of /name of affiant], submitted in opposition to 
the motion, and the notice of motion, with proof of due service on //[name of guarantor], guarantor/[name of attorney for 
guarantor], attorney for guarantor], and after having heard //name of petitioner], petitioner/[name of attorney for petitioner], 
attorney for petitioner] in support ofthe motion and /[name of guarantor]/[name of attorney for guarantor]] in opposition to the 
motion, and it appearing to the satisfaction of the court that a deficiency judgment in the foreclosure action was not demanded 
against /name of guarantor] in the first instance because of a certain set of circumstances, which appear to me to be sufficient, 


Now, on motion of /name attorney for petitioner], attorney for petitioner, 


It is ordered that /name of petitioner] be, and is, granted permission to bring an action against /name of guarantor] to recover 
the amount of the deficiency resulting from the sale of the mortgaged premises after foreclosure of the mortgage executed 
by [name of mortgagor 1] and [name of mortgagor 2] to [name of mortgagee] on [date of mortgage], the payment of which 
mortgage was guaranteed by [name of guarantor], with the same force and effect as if /name of guarantor] had originally been 
sued in the foreclosure action and a deficiency judgment demanded against [him/her]. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 
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§ 217. Order—Vacating sale, setting aside deficiency 
judgment, and directing resale of mortgaged premises 


Topic Summary Correlation Table 
[Caption, see § 3] 


ORDER 


On reading and filing the motion of /name of counsel for defendants], dated [date of motion], to set aside the foreclosure sale 
in the above-entitled action, to vacate the judgment of deficiency entered in the action, and to grant resale of the mortgaged 
premises; and on reading and filing the affidavits of /name of affiant in support of motion], in support of the motion, and /name 
of affiant in opposition to motion], in opposition to the motion; and after hearing /name of attorney for defendants] in support 
of and /name of attorney for plaintiff] in opposition to the motion; 


Now, on motion of /name of counsel for defendants], counsel for defendants [name of defendant 1] and [name of defendant 2]; 


It is ordered that the motion be, and is, granted, and that the sale made in the above-entitled action on /date of sale], by [name 
of referee], the referee named in the decree in that action, to be, and it is, vacated, and that the judgment for deficiency arising 
on the sale in that action, and entered on /date of entry of judgment], be, and it is, vacated, and the /title of recording official] 
of [name of county] 1s directed to cancel the judgment of record. 


It is further ordered that defendant /name of defendant 1] file a bond with the clerk of this court, with two sureties to be approved 
by this court, within /number of days] days after entry of this order in the penalty of $/dollar amount of penalty], conditioned 
on defendant's payment of any deficiency which might arise on resale of the mortgaged premises and on payment to /name of 
first purchaser] of the purchase price paid by /him/her] him at the sale, provided that /he/she] conveys the right as obtained 
at the sale to the purchaser on resale. Defendant shall further pay to /name of first purchaser] the sums actually expended by 
[him/her] for necessary and proper repairs on the house to the date of this order. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 
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8 218. Introductory comments 
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It is a general rule that an appraisement of mortgaged property, being for the benefit of the party to whom the law accords it, 
whether mortgagor or mortgagee, may be waived, expressly or by failure to insist on it in a timely manner. While there are some 
suggestions that there can be no waiver of appraisement in the mortgage itself, it is usually held that this is permissible, and such 
waivers are upheld as express stipulations, if otherwise in conformity with the prevailing mortgage statutes. Also, conceding 
that a party possesses the right to an appraisement as a necessary condition to a valid transfer of mortgaged property through 
a foreclosure sale, it is such a right as may be waived impliedly. Also, it is usually considered that there is an implied waiver 
where, in the absence of fraud or similar equitable consideration, the party to be benefited, being able to do so, fails to insist on 
the right before or at the sale. It is necessary, however, that a waiver of an appraisement, otherwise essential to the validity or 


regularity of a mortgage-foreclosure sale, clearly appear as a matter of record, whether allegedly express or implied.! 
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8 219. Motion— For appointment of appraisers 
Topic Summary Correlation Table 


[Caption, see § 3] 
MOTION FOR APPOINTMENT OF APPRAISERS 
[Name of plaintiff], plaintiff in the above-entitled action, respectfully moves the court, pursuant to /citation of statute], to 


appoint /number of appraisers] disinterested appraisers to appraise the mortgaged property and to make a written report of 
that appraisal to the court. 


Dated: /date of motion] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 
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PETITION 


Petitioner, /name of petitioner], alleges: 


. Petitioner is the /plaintiff/defendant] in the above-entitled action. 


. The above-entitled action was brought for the purpose of recovering the balance due on an obligation secured by a mortgage 


with power of sale on that certain real property located at /address of property], in [name of city], [name of county], [name 
of state], and more particularly described as follows: /legal description of property], following the exercise of the power of 


sale in the mortgage. 


. Petitioner desires that the court appoint an appraiser, as provided by /citation of statute], to appraise the property described in 


the mortgage, a copy of which is attached to the complaint on file in this action as Exhibit [designation of exhibit]. 


. The above action has been set for trial on /date of hearing], and more than [number of days] days have intervened between 


the date of this petition and the date of trial. 


WHEREFORE, petitioner requests that the court appoint one ofthe /type of appraiser] appraisers of this county to appraise the 


above-mentioned property and file an appraisal with the /clerk/[title of official]] of this court. 


Dated: /date of petition] 


[Name of attorney for petitioner] 
Attorney for Petitioner 


Notes 
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— After sale of premises in action to foreclose deed of trust 


Topic Summary Correlation Table 
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PETITION 


Petitioner, /name of petitioner], alleges: 


. Petitioner is the plaintiff in the above-entitled action. 


. That action was brought for the purpose of foreclosing a deed of trust on the real property located at /address of property], in 


[name of city], [name of county], [name of state], and more particularly described as follows: /legal description of property]. 


. A decree was entered in favor of petitioner in the above-entitled action on /date of entry of decree], which, among other things, 


provided that: 


. Defendants /name of defendant 1] and [name of defendant 2] were personally liable to plaintiff in the sum of $/dollar amount 


of sum due to plaintiff]. 


. [[Name of commissioner]/[Name of official] ] be appointed [commissioner/[title of official]] of the court to sell the following- 


described real property: /legal description of property]. 


. Should the proceeds of the sale be insufficient to pay the amount found to be due petitioner, with interest, costs and expenses of 


sale, and should it so appear from the /commissioner/[title of official]]'s return and report of sale, a further hearing in the cause 
should be had for the purpose of establishing the amount of a deficiency judgment, if any, to be entered against defendants 
[name of defendant 1] and [name of defendant 2]. 


. On [date of sale], the [commissioner/[title of official]] sold the described premises at public auction to petitioner for $/dollar 


amount of sale price], as appears more fully from the return and report of the /commissioner/[title of official]] on file in this 
action. This petition is filed within /number of months] months from the date of sale. 


. Petitioner desires that an appraiser be appointed by the court, as provided by /citation of statute], to appraise the property 


described above and ascertain the fair market value of the property as of the date of sale. 
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WHEREFORE, petitioner requests that this court appoint one of the /type of appraiser] appraisers of this county to appraise 
the property described above and file an appraisal with the /clerk/[title of official]] of this court. 


Dated: /date of petition] 


[Name of attorney for petitioner] 
Attorney for Petitioner 
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8 222. Petition or application— For order appointing probate referee to appraise property 


Topic Summary Correlation Table 
[Caption, see § 3] 


PETITION 


Petitioner, /name of petitioner], alleges: 


. Pursuant to [citation of statute], [name of moving party] applies for an order appointing a probate referee to appraise the property 


sold in the above-entitled action as of the time of sale, according to law, and to file /his/her] appraisal with the /clerk/[title of 
official]] of this court. In support of the application, I, /name of attorney for moving party], declare as follows: 


. lam the attorney for /name of moving party]. 


. On /date of entry of judgment], in the above-entitled action, this court entered its judgment of foreclosure, which determined 


the amount of indebtedness owed to plaintiff to be $/dollar amount of debt], together with interest and costs, directed that the 
real property subject to the /deed of trust/mortgage] be sold, and retained jurisdiction to enter a deficiency judgment. 


. On /date of sale], the real property was sold at foreclosure sale, and the proceeds of the sale amounted to $/dollar amount of 


gross proceeds]. After deducting the expenses of levy and sale, the net proceeds amounted to $/dollar amount of net proceeds]. 


The property sold is described as follows: /legal description of property]. 


. On /date of application], plaintiff applied to this court for a deficiency judgment. The application is set for hearing before the 


court on /date of hearing]. 
Dated: /date of petition] 


[Name of attorney for petitioner] 
Attorney for Petitioner 


Notes 


WESTLAW 


S 222. Petition or application—For order appointing probate..., 18 Am. Jur. Pl. & Pr.... 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17:194 to 232 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 704 





Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 223. Order—Authorizing appointment of disinterested..., 18 Am. Jur. PI. & Pr.... 


18 Am. Jur. Pl. & Pr. Forms Mortgages § 223 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
I. Deficiency Proceedings 


3. Appointment of Appraisers 


§ 223. Order—Authorizing appointment of disinterested appraisers 


Topic Summary Correlation Table 
[Caption, see § 3] 


ORDER 


The motion of /name of movant], [plaintiff/defendant] in the above-entitled action, seeking appointment of appraisers pursuant 
to [citation of statute], having come on regularly to be heard, 


It is ordered that [number of appraisers] disinterested persons be appointed by /name of person appointing appraisers] to 
appraise, under oath, the property described in the judgment of foreclosure in the above-entitled proceeding within /number 
of days] days after [last date for redemption]. The persons so appointed shall make return of their appraisement to the clerk 
of this court. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 
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§ 224. Order—Appointing county appraiser 
Topic Summary Correlation Table 


[Caption, see § 3] 


ORDER 


On reading and filing the petition of /plaintiff/defendant] for an order appointing one of the /type of appraiser] appraisers of 
this county to appraise certain real property referred to in the complaint on file in this action, and good cause appearing for it, 


It is ordered that /name of appraiser], one of the [type of appraiser] appraisers of [name of county], [name of state], be, and 
is, appointed to appraise the property described in the complaint in this proceeding and to file an appraisal with the /clerk//title 
of official]] of this court. 


It is further ordered that the compensation of the appraiser shall be $/dollar amount of daily compensation] per day, plus 
expenses for the time actually spent in making the appraisal, all of which shall be taxed and allowed as costs in the above- 
entitled action. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 
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REPORT OF APPRAISERS 

We, the undersigned, appointed by /title of court] of [name of city], [name of state], in the above-entitled action to appraise, 
under oath, the following-described property, and having been sworn by //name of commissioner]/[name of official]], a 
[commissioner/[title of official]] of the [title of court] of [name of city], to make a true appraisal of the property, made our 
appraisal on /date of appraisal], and find that real property at /address of property], [name of city], [name of county], [name 
of state], and more particularly described as follows: /legal description of property], to be of the value of $/dollar amount 
of appraisal]. 


Dated: /date of report] 


[Names of appraisers] 
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What constitutes waste justifying appointment of receiver of mortgaged property, 55 A.L.R.3d 1041 
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The right to a receiver, to the extent it is peculiar to rights and interests under a mortgage, is limited, generally, to proper 
persons, proper purpose and circumstances, and the existence of proper conditions. The general rule is that a right to foreclose 
a mortgage does not carry with it a right to a receiver as a matter of course, but that rather the matter is one for the sound 


discretion of the court.' 


While the granting of a receiver in a foreclosure or other proceeding for the enforcement of rights under a mortgage is a 
matter resting in the discretion of the court, it is not a matter that the court can refuse merely because it is an annoyance. A 
duty on the part of the court to appoint a receiver in accordance with a provision therefor has been recognized under certain 
circumstances. Indeed, it has been indicated broadly that a duty rests on the court to appoint a receiver where the rents and 
profits are mortgaged. Moreover, if after looking at the situation of the litigating parties, the situation of the property, and the 
prospects of the future, it should appear to the court that these would be benefited and require the appointment of a receiver, no 


court could, notwithstanding that it is a matter in its discretion, justly refuse the appointment.” 
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NOTICE OF APPLICATION FOR 
APPOINTMENT OF RECEIVER 


To: [Names of interested parties] 


Please take notice that the plaintiff will apply to /title of court] of [name of city], [name of state], at [location of court], on 
[date of hearing], at [time of hearing], or as soon after as counsel can be heard, for the appointment of a receiver to take charge 
of and collect the rents, issues, and profits from the real estate described in the complaint in this proceeding. 


Dated: /date of notice] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


Practice Notes 


The operation and effect of a mortgagee's obtaining a receiver of the mortgaged property is to bring the mortgaged property 
into the custody of the court and to give the receiver the right to collect and impound the rents, issues, and profits arising from 
the mortgaged property, to be applied to the preservation of the mortgaged property, the payment of charges such as taxes and 
insurance and the payment of the mortgage debt, the surplus, if any, being returned to the mortgagor; but there is some authority 
that such rents, issues, and profits can be used only to prevent waste and preserve the security, and that they cannot be applied 
to the payment of the mortgage debt. A mortgagee, by procuring the appointment of a receiver in an action for the foreclosure 
of the mortgage, submits himself or herself to do equity to any creditor of the mortgagor who may rightfully intervene in the 
foreclosure proceedings. Am. Jur. 2d, Mortgages § 852. 
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AFFIDAVIT 

State of /name of 

state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


. [He/She] is the plaintiff in the above-entitled action. 


. This action is brought to foreclose a mortgage covering that real property at /address of property], [name of city], [name of 


county], [name of state], and more particularly described as follows: /legal description of property]. 


. [Text ollar amount of sum due] dollars, with interest at the rate of [percentage rate of annual interest]% per annum from [date 


of accrual of interest], to [date of affidavit], is due and unpaid on the mortgage. 


. The mortgage contains the usual receivers' clause, to the effect that the plaintiff shall be entitled as a matter of right, and without 


regard to the value of the premises or the solvency or insolvency of the obligors, to the appointment of a receiver of the rents, 
issues, and profits of the mortgaged premises by the court, such rents and profits to be applied to the payment of the mortgage. 


The obligors, and the only persons personally liable for the payment of the above-mentioned mortgage are defendants /name 
of obligor 1] and [name of obligor 2], each of whom is financially irresponsible, and deponent is informed and believes, and 
on the basis of that information and belief states that a judgment of deficiency against either or both of the defendants would 
be entirely worthless and without any value whatever. 


. Deponent is informed and believes, and on the basis of that information and belief states, that the value of the encumbered 


premises is inadequate to pay the amount due plaintiff. 


WHEREFORE, deponent respectfully requests the appointment of a receiver of the rents of the encumbered premises during 
the pendency of this action for foreclosure. 


WESTLAW 


S 228. Affidavit—In support of application to appoint..., 18 Am. Jur. PI. & Pr.... 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 


Practice Notes 


The operation and effect of a mortgagee's obtaining a receiver of the mortgaged property is to bring the mortgaged property 
into the custody of the court and to give the receiver the right to collect and impound the rents, issues, and profits arising from 
the mortgaged property, to be applied to the preservation of the mortgaged property, the payment of charges such as taxes and 
insurance and the payment of the mortgage debt, the surplus, 1f any, being returned to the mortgagor. However, there is some 
authority that such rents, issues, and profits can be used only to prevent waste and preserve the security, and that they cannot 
be applied to the payment of the mortgage debt. 


A mortgagee, by procuring the appointment of a receiver in an action for the foreclosure of the mortgage, submits himself or 
herself to do equity to any creditor of the mortgagor who may rightfully intervene in the foreclosure proceedings. Am. Jur. 
2d, Mortgages § 944. 


West's Key Number Digest 


West's Key Number Digest, Mortgages (jzx:194 to 232 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 859 
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8 229. Affidavit—In support of application to appoint 
receiver to collect rents and profits—Second mortgage 


Topic Summary References Correlation Table 
[Caption, see § 3] 
AFFIDAVIT 

State of /name of 

state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


. [He/She] is the plaintiff in the above-entitled action. 


. This action is brought to foreclose that certain mortgage made and executed by /name of mortgagor], the defendant in this 
action, to secure the payment of $/dollar amount of debt], together with interest at the rate of [percentage rate of annual 
interest]?o per annum. 


. The above-mentioned mortgage covers the real property located at /address of property], [name of city], [name of county], 
[name of state], and more particularly described as follows: /legal description of property]. 


. Deponent is the owner and holder of the mortgage and of the bond secured by the mortgage. 


. Deponent's mortgage is a second mortgage, being subject to a first mortgage being given by defendant /name of mortgagor] to 
secure the payment of $/dollar amount of debt], on which the interest is due and unpaid for the past /number of months] months. 


. The encumbered premises are now in the possession of /name of person in possession of property], under a lease executed 
by the defendant. 


. Although the defendant has been receiving the rents of the leased premises, amounting to $/dollar amount of annual rent] 
annually, as shown by the attached affidavit of the lessee, defendant has failed and has neglected to pay the taxes on the 
mortgaged premises. /Text dollar amount of sum due on taxes] dollars, exclusive of penalty or interest, is presently owing for 
past due taxes on the property, as follows: /specification of taxes, years, and respective amounts of taxes]. 


WESTLAW 


S 229. Affidavit—In support of application to appoint..., 18 Am. Jur. PI. & Pr.... 


oo 


The total of the encumbrances on the real property covered by the mortgage sought to be foreclosed by this action, including 
plaintiffs claim and the above-mentioned prior mortgage, is $/dollar amount of encumbrances]. 


No 


. The above-described mortgaged premises are insufficient security for the amount that is due on plaintiffs mortgage, in addition 
to the amount of principal of the above-mentioned first mortgage on the premises. Deponent has bought and sold real estate in 
the immediate neighborhood of the mortgaged premises for several years, is well acquainted with the market value of the real 
estate in that vicinity, and is competent to testify as to the value of such real estate. The fair market value of the property sought 
to be foreclosed on in this action is $/dollar amount of fair market value of property]. At a forced sale under foreclosure, it is 
likely that the mortgaged premises would bring a price that is considerably less than such fair market value. 


10. Defendant /name of defendant] is the only person who could be held liable for any deficiency that may arise in this action, yet 
[he/she] is totally unable to respond to any claim for a deficiency and, owing to the fact that judgments aggregating $/dollar 
amount of aggregate of judgments] now stand unsatisfied on the record of the clerk of [title of court] of [name of city], as 
appears by the attached certificate of that clerk, defendant is apparently financially irresponsible and insolvent. 


11. The mortgage contains the usual receivers' clause, to the effect that the plaintiff shall be entitled as a matter of right, and without 
regard to the value of the premises or the solvency or insolvency of the obligors, to the appointment of a receiver of the rents, 
Issues, and profits of the mortgaged premises by the court, such rents and profits to be applied to the payment of the mortgage. 


12. No previous application for the relief sought in this proceeding has been made. 


WHEREFORE, deponent respectfully requests an order appointing a receiver to collect the rents, issues, and profits of the 
mortgaged property, and to hold the money so collected until the further order of the court, and granting the receiver the usual 
powers and duties of a receiver so appointed. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 


Practice Notes 


The operation and effect of a mortgagee's obtaining a receiver of the mortgaged property is to bring the mortgaged property 
into the custody of the court and to give the receiver the right to collect and impound the rents, issues, and profits arising from 
the mortgaged property, to be applied to the preservation of the mortgaged property, the payment of charges such as taxes and 
insurance and the payment of the mortgage debt, the surplus, if any, being returned to the mortgagor; but there is some authority 
that such rents, issues, and profits can be used only to prevent waste and preserve the security, and that they cannot be applied 
to the payment of the mortgage debt. A mortgagee, by procuring the appointment of a receiver in an action for the foreclosure 
of the mortgage, submits himself or herself to do equity to any creditor of the mortgagor who may rightfully intervene in the 
foreclosure proceedings. Am. Jur. 2d, Mortgages § 944. 


| West's Key Number Digest | 
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| West's Key Number Digest, Mortgages {194 to 232 | 


Legal Encyclopedias 


Am. Jur. 2d, Mortgages §§ 895 et seq. 
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4. Receivers 


8 230. Petition or application— For appointment of receiver to 
conserve property insufficient to discharge mortgage debt—Waste 


Topic Summary References Correlation Table 
[Caption, see § 3] 


PETITION 


Petitioner, /name of petitioner], alleges: 


. Petitioner is the plaintiff in the above-entitled cause. 


. The above-entitled cause was brought to foreclose a certain mortgage executed and delivered by /name of mortgagor] to 
plaintiff, securing a debt evidenced by certain promissory notes, as more particularly alleged in the complaint in this action. 


. The property encumbered by the above-mentioned mortgage is that certain real property at [address of property], [name of 
city], [name of county], [name of state], and more particularly described as follows: /legal description of property]. 


. The debt secured by the above-stated mortgage is now due, with interest, and no part of the debt has been paid, except for 
$/dollar amount of sum paid], leaving a balance due of $/dollar amount of balance], with interest at the rate of /percentage 
rate of annual interest]/% per annum from /date of accrual of interest]. 


. Petitioner has no security for that debt other than the above-mentioned mortgage. 


. Petitioner is informed and believes, and on the basis of that information and belief asserts that the mortgagor, /name of 
mortgagor], is insolvent. 


. The property encumbered by plaintiff's mortgage is subject to other liens and encumbrances, as follows: /description of liens]. 


. [Name of mortgagor] is now in possession of the encumbered property and is committing waste on the property, in that /he/ 
she] is cutting and selling the standing timber and has removed and sold, or caused to be removed and sold, timber of the value 
of $/dollar amount of value of timber]. Furthermore, [he/she] is allowing the buildings on the premises to deteriorate and to 
fall into disrepair. 


WESTLAW 


S 230. Petition or application—For appointment of receiver..., 18 Am. Jur. Pl. & Pr.... 


9. The value of the property does not exceed $/dollar amount of value of property], and by reason of the waste and mismanagement, 
its value is rapidly and continually depreciating. The value of the property is presently insufficient to discharge the debt due 
to petitioner and secured by the above-mentioned mortgage. 


WHEREFORE, petitioner requests that a suitable person be appointed receiver to take charge of the property described above 
and to manage it and collect the rents, issues, and profits and apply them to the necessary repair of the premises, and for such 
further relief as this court may deem just and proper. 


Dated: /date of petition] 


[Name of attorney for petitioner] 
Attorney for Petitioner 


Notes 


West's Key Number Digest 
West's Key Number Digest, Mortgages jiem194 to 232 


A.L.R. Library 


What constitutes waste justifying appointment of receiver of mortgaged property, 55 A.L.R.3d 1041 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages §§ 871, 874 
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4. Receivers 


8 231. Complaint, petition, or declaration—Allegation— 
Mortgage provides for appointment of receiver on foreclosure 


Topic Summary References Correlation Table 


The above-described mortgage attached as Exhibit /designation of exhibit] further provides that in any action to foreclose the 
mortgage a receiver shall, on application of plaintiff, be appointed by the court to take charge of the encumbered property to 
manage, preserve, and repair it, and to receive and collect all rents, issues, and profits from the property and use them for the 
preservation and repair of the property, for the payment of taxes, assessments, and other charges against the property, and for 
the payment of his or her own compensation and of installments of principal and interest on the mortgaged debt that may be 
due, or may become due during the pendency of the action, until the sale becomes final and the deed to the premises executed 
and delivered. Plaintiff has no other security for the debt owed to /him/her] than the above-described mortgage. 


Plaintiff is informed and believes, and on the basis of that information and belief alleges, that defendants in this action, other 
than defendants /names of mortgagors], have, or claim, liens and encumbrances on the mortgaged property, and plaintiff has 
no adequate remedy at law for the protection and preservation of the mortgaged property during the pendency of this action. 
Plaintiff, therefore, requests that this court appoint a receiver to take charge of the mortgaged premises described above and 
that the defendants /names of mortgagors] be restrained from removing, secreting, or otherwise disposing of the mortgaged 
property to the injury of the plaintiff, pending the hearing on this application for appointment of a receiver. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages ji=m194 to 232 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 232 
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4. Receivers 


8 232. Confession of judgment—Confessing debt and application for appointment of receiver 


Topic Summary References Correlation Table 
[Caption, see § 3] 


CONFESSION OF JUDGMENT 


I, [name of defendant], defendant in the above-entitled action, do confess judgment in favor of the plaintiff and against myself for 
$/dollar amount of judgment], the amount in controversy as alleged in plaintiff's complaint, plus costs, and authorize judgment 
to be entered for that sum against me, with [percentage rate of annual interest]/% interest on that sum from this date. 


This confession of judgment is for a debt justly due to the plaintiff, arising out of the following facts: /statement of facts 
surrounding debt]. 


Defendant further confesses the plaintiff's application for appointment of a receiver and requests the court to appoint a receiver 
to collect the rents, issues, and profits arising from the property described below, to take possession of the note and /mortgage/ 
deed of trust] of the plaintiff and to apply the receipts to the confessed judgment on the amount due on the note held by plaintiff, 
secured by the /mortgage/deed of trust] on that real property located at [address of property], in [name of city], [name of county], 
[name of state], and more particularly described as follows: /legal description of property], and on payment of all the amounts 
due on the confessed judgment, together with costs, to cancel the promissory note and the /mortgage/deed of trust], designated 
Exhibits /designation of exhibit 1] and [designation of exhibit 2] in the plaintiffs complaint as they are merged in the judgment. 


Dated: /date of confession of judgment] 


[Name of attorney for defendant] 
Attorney for Defendant 


Notes 


WESTLAW 


S 232. Confession of judgment—Confessing debt and..., 18 Am. Jur. PI. & Pr.... 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17:194 to 232 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 634 
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§ 233. Stipulation—For appointment of receiver—To sell mortgaged property 


Topic Summary References Correlation Table 
[Caption, see § 3] 


It is stipulated between the parties to the above-entitled cause that /name of judge], Judge of [name of court] of [name of 
city], [name of state], shall appoint a receiver for the purpose of taking possession of, and selling the property embraced in 
the mortgages referred to in the complaint in this action, and shall make an order authorizing the sale of the property, either 
with the lease of the house and appurtenances located at /address of property], in [name of city], [name of county], [name of 
state], as a whole, or separately from the lease, either at private or public sale, as the receiver shall deem most advantageous 
for all parties concerned, and may sell for cash or on credit, as he or she may deem most expedient. The proceeds of the sale, 
after the payment of such liens as are undisputed and such demands and liabilities against the house as it has been or may be 
necessary to incur in order to keep the house in operation and repair, shall be paid into /name of court] of [name of city] to 
abide such decision as the court may make. 


It is further stipulated that the receiver be authorized to pay the mortgage debt, and the costs and expenses incurred, of /name of 
officer], and that they shall be deducted from the proceeds of the sale of the property before they are paid into court; provided, 
however, that before the receiver shall sell the property at private sale, he or she shall obtain the consent of the mortgage 
creditors; provided further, that if it is deemed advisable to sell both the lease and the property as a whole, that the mortgage 
debt held by /name of mortgagee] shall be paid out of the proceeds of the sale and not paid into court if they are sufficient. 


Dated: /date of stipulation] 


[Names of signators] 


Notes 


| West's Key Number Digest | 


WESTLAW 


S 233. Stipulation—For appointment of receiver—To sell..., 18 Am. Jur. Pl. & Pr.... 
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Legal Encyclopedias 


Am. Jur. 2d, Mortgages § 851 
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4. Receivers 


8 234. Order— To show cause why receiver should not be appointed 
—Restraining mortgagors from disposing of mortgaged property 


Topic Summary References Correlation Table 
[Caption, see § 3] 


ORDER 


Plaintiff in the above-entitled action, having filed /his/her] complaint, requesting the foreclosure of the mortgage described 
in the complaint, and further requesting the appointment of a receiver to take charge of the mortgaged real property and any 
personalty encumbered by the mortgage during the pendency of the above-entitled action, and it appearing to this court that 
the plaintiff does not have an adequate remedy at law for the protection and preservation of the mortgaged property during 
the pendency of this action; 


It is ordered that defendants /names of mortgagors], and each of them individually, and any other defendants named above who 
may be interested, appear before this court at [name of city], [name of county], [name of state], on [date of hearing], at [time of 
hearing], or as soon after as counsel can be heard, to show cause, if any, why a receiver should not be appointed to take charge 
of the mortgaged property to manage, preserve, and repair it and to receive and collect all the rents, issues, and profits from the 
property and to apply them to the preservation and repair of the property, the payment of taxes and of the charges, including the 
receiver's own compensation, and to the payment of principal and interest that may be due or that may become due during the 
pendency of this action, until sale is made and a deed and bill of sale are executed and delivered. 


Defendants /names of mortgagors], and each of them individually, are restrained from removing, secreting, or otherwise 
disposing of all or any part of the mortgaged property to the injury of plaintiff, pending the hearing for appointment of a receiver. 


It is further ordered that a copy of the complaint, together with a copy of this order, be served on the defendants /names of 
mortgagors], at least [number of days] days before the hearing on the order to show cause. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


WESTLAW 


S 234. Order—To show cause why receiver should not be..., 18 Am. Jur. Pl. & Pr.... 


Notes 


Practice Notes 


The operation and effect of a mortgagee's obtaining a receiver of the mortgaged property is to bring the mortgaged property 
into the custody of the court and to give the receiver the right to collect and impound the rents, issues, and profits arising from 
the mortgaged property, to be applied to the preservation of the mortgaged property, the payment of charges such as taxes and 
insurance and the payment of the mortgage debt, the surplus, if any, being returned to the mortgagor; but there is some authority 
that such rents, issues, and profits can be used only to prevent waste and preserve the security, and that they cannot be applied 
to the payment of the mortgage debt. A mortgagee, by procuring the appointment of a receiver in an action for the foreclosure 
of the mortgage, submits himself or herself to do equity to any creditor of the mortgagor who may rightfully intervene in the 
foreclosure proceedings. Am. Jur. 2d, Mortgages § 944. 


West's Key Number Digest 
West's Key Number Digest, Mortgages (17:194 to 232 


Legal Encyclopedias 


Am. Jur. 2d, Mortgages § 855 
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8 235. Order—Appointing receiver—To conserve property 
insufficient to discharge mortgage debt because of waste 


Topic Summary References Correlation Table 
[Caption, see § 3] 


ORDER 


The motion and petition of /name of petitioner] for the appointment of a receiver having this day come on to be heard, and 
the court having heard the arguments for and against the motion, and it satisfactorily appearing to the court that the mortgaged 
premises described in the motion and petition are in danger of material injury by reason of [description of acts of waste], that the 
condition of the mortgage has not been performed, and that the property covered by the encumbrance is probably insufficient 
to discharge the mortgage debt, and due consideration having been given to all matters in this action; 


Now, on motion of /name of attorney for petitioner], attorney for plaintiff; 


It is ordered that /name of receiver], of [name of city], [name of county], [name of state], be, and is, appointed receiver to take 
charge of and manage the property described above and to collect the rents, issues, and profits from the property with power 
to apply the rents, issues, and profits collected by /him/her] to the necessary preservation and repair of the property, or as this 
court may direct, and with all of the usual powers and duties of a receiver. This appointment will become effective on /name of 
receiver]'s taking an oath of office as receiver and giving bond in the sum of $/dollar amount of bond], with good and sufficient 
sureties, to be approved by this court, and conditioned on the faithful performance of [his/her] duties. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 


WESTLAW 


§ 235. Order—Appointing receiver—To conserve property..., 18 Am. Jur. PI. & Pr.... 
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Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 871 
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8 236. Order—Appointing receiver to collect rents and profits—Specifying powers and duties 


Topic Summary References Correlation Table 
[Caption, see § 3] 


ORDER 


On reading and filing the affidavit of /name of affiant] in support of this application to appoint a receiver of the mortgaged 
premises described in the complaint in the above-entitled action, and the notice of application, along with the affidavit of 
[name of affiant] showing the service of that notice on /name of defendant], defendant in this action, and it appearing to the 
satisfaction of the court that the mortgaged premises constitute an insufficient and inadequate security for the amount due on 
the mortgage described in the complaint and that no one except the defendant /name of defendant] is personally liable for the 
amount of the mortgage debt and that /name of defendant] 1s not financially responsible, and after hearing /name of attorney for 
plaintiff], attorney for the plaintiff, in favor of the application and /name of attorney for defendant], attorney for the defendant, 
in opposition to the application, 


It is ordered that: 


. [Name of receiver], of [name of city], [name of county], [name of state] , be, and 1s, appointed receiver of the rents and profits 
now due and unpaid, and which may become due during the pendency of this action, from the mortgaged premises, namely 
that real property at /address of property], [name of city], [name of county], [name of state], and more particularly described 
as follows: /legal description of property]. 


. Before entering on the duties of /his/her] office, [name of receiver] shall execute a bond or undertaking with two good and 
sufficient sureties, or at the election of /name of receiver], with a surety company of acknowledged standing, such bond to be 
approved by this court both as to form and as to the sufficiency of the surety or sureties named, and to be conditioned on the 
faithful performance of /his/her] duties as receiver. 


. The receiver shall be, and is, empowered and directed to demand, receive, and collect from the tenant or tenants in possession 
of the mortgaged premises, and from all persons liable, all the rents now due and unpaid, or to become due during the pendency 
of this action from those premises. 


. All tenants of the above-described premises, and all other persons liable for the rents, are enjoined from paying any rental for 
the premises to the defendant /name of defendant], [his/her] agents, or servants. All persons now in possession of any part 


WESTLAW 


§ 236. Order—Appointing receiver to collect rents and..., 18 Am. Jur. PI. & Pr.... 


of the premises without valid and subsisting leases shall surrender possession to /name of receiver], the receiver appointed in 
this action. Defendant /name of defendant], its agents and servants, and each of them, shall be, and they are, enjoined from 
collecting the rents from the premises described above, or any part of the rents, and from interfering in any manner with the 
property or the possession and management of the property by the receiver. 


5. The receiver shall be, and is, authorized to prosecute all legal proceedings necessary for the proper care and protection of the 
premises, including dispossession or other proceedings, against any tenant who shall fail to pay the rent due or to become due 
during the term of the receivership. 


6. The receiver shall retain the money that may come into /his/her] hands by virtue of [his/her] receivership until the further order 
of this court, such order to be made on the completion of the sale of the premises described in this order, or until the receiver 
shall be discharged from any further duty concerning it by the order of this court. 


7. The receiver, or any party to this action, may at any time, on proper and sufficient notice to all parties who have appeared in this 
action, apply to this court for further instructions, whenever such instructions shall be deemed necessary to enable the receiver 
to perform the duties of /his/her] office properly. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 


Practice Notes 


The operation and effect of a mortgagee's obtaining a receiver of the mortgaged property is to bring the mortgaged property 
into the custody of the court and to give the receiver the right to collect and impound the rents, issues, and profits arising from 
the mortgaged property, to be applied to the preservation of the mortgaged property, the payment of charges such as taxes and 
insurance and the payment of the mortgage debt, the surplus, if any, being returned to the mortgagor; but there is some authority 
that such rents, issues, and profits can be used only to prevent waste and preserve the security, and that they cannot be applied 
to the payment of the mortgage debt. A mortgagee, by procuring the appointment of a receiver in an action for the foreclosure 
of the mortgage, submits himself or herself to do equity to any creditor of the mortgagor who may rightfully intervene in the 
foreclosure proceedings. Am. Jur. 2d, Mortgages § 944. 
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§ 237. Order—Confirming account of receiver—Fixing 
fee for receiver and for counsel—Discharging receiver 


Topic Summary References Correlation Table 
[Caption, see § 3] 


ORDER 


The motion of /name of movant] for an order approving the account of the receiver in this proceeding, discharging [him/her] 
of all duties, and fixing the receiver's commissions and the fees of /his/her] attorney came on to be heard on /date of hearing], 
with /name of attorney for receiver], attorney for the receiver, appearing in support of the motion, and no one appearing in 
opposition to the motion. 


Now, on reading and filing the attached account and affidavit of /name of receiver], the receiver, the affidavit of /name of 
attorney for receiver], attorney for the receiver, and the notice of motion and proof of service, and all the papers and documents 
previously had in this proceeding, and due deliberation having been had; 


It is ordered that: 


1. The report and account of the receiver in this proceeding be, and it is, ratified and confirmed in all respects; 


2. The receiver pay $/dollar amount of commission] to [himself/herself] as a commission as receiver in this proceeding, pursuant to 
[citation of statute], out of the money that [he/she] holds to the credit of this proceeding, which is allowed for such commission, 
and, further, that /he/she] pay $/dollar amount of attorney fees] to [his/her] attorney, which sum is allowed such attorney as 
compensation as counsel for the receiver; 


3. After payment of the above items, the receiver pay the balance then remaining, amounting to $/dollar amount of balance], to 
[name of plaintiff], the plaintiff; and 


4. On compliance with the terms of this order and on filing the vouchers or receipts for the sums directed to be paid, the receiver 
be, and is, discharged, and that the bond filed by /him/her] be, and it is, canceled and the surety relieved from any and all 
further liability on it. 


Dated: /date of order] 
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[Name of judge] 
[Title of judge] 


Notes 
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4. Receivers 


8 238. Order— Provision—Authorizing management 
of property and application of income by receiver 


Topic Summary References Correlation Table 


It is further ordered that the receiver appointed in this action be, and /he/she] is, authorized to manage the above-described 
property and apply all income derived from the property in the following order: 


First, toward the actual management expenses properly incurred by /him/her] as receiver of the property; 


Second, toward the expenses of the receivership, as they may be fixed by this court; 


Third, the balance of the income shall be applied toward the payment of the delinquent real and personal property taxes levied 
and assessed against the above-described property. 


Notes 
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J. Disposition of Surplus 


1. In General 
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1. In General 


8 239. Introductory comments 
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Ona sale of mortgaged property, the mortgagee or person holding the funds becomes a trustee for the mortgagor or other persons 
interested in the equity of redemption of the surplus proceeds of the sale after retaining the amount of principal, interest and 
costs. Thus, surplus proceeds remaining after the satisfaction of the obligation are payable to junior lienors in the order of their 
priority. If there are no other liens on the property, the overplus must be paid to the mortgagor. Where the foreclosure is under 
a decree, the court may direct that the proceeds, after satisfying the claim of the plaintiff, shall be paid to the court subject to 


its further order.' 


Under some circumstances, one who asserts a right to the surplus must give notice of his or her claim or make demand for 
payment. Thus, where a creditor of a mortgagor who has attached the latter's equity of redemption wishes to protect any interest 
that he or she may have in the proceeds remaining in the mortgagee's hands on a foreclosure sale, the creditor should give due 
notice to the mortgagee, and the mortgagee is not liable to the creditor for the proceeds after a foreclosure sale where, without 


notice of such creditor's claim, the mortgagee pays the surplus to the mortgagor.” 
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8 240. Notice—Claim to surplus money 
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NOTICE OF CLAIM TO SURPLUS 


To: [Names of interested parties] 


Please take notice that /name of defendant], of [address of defendant], [name of city], [name of county], [name of state] one of 
the defendants in the above-entitled action, is entitled to the surplus money, or a part of such surplus, arising on the foreclosure 
sale made on /date of foreclosure sale], pursuant to the decree entered in the above-entitled proceeding. The nature of this 
defendant's claim to the surplus monies arising on that sale is as follows: [statement of nature of defendant's claim]. 


Dated: /date of notice] 


[Name of attorney for defendant] 
Attorney for Defendant 


Notes 


Legal Encyclopedias 
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8 241. Notice—Claim to surplus money— By owner of equity of redemption 


Topic Summary Correlation Table 
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NOTICE OF CLAIM TO SURPLUS 


To: [Names of interested parties] 


Please take notice that /name of defendant], of [address of defendant], [name of city], [name of county], [name of state], one 
of the defendants in the above-entitled action, is entitled to the surplus money, or a part of that surplus, arising out of the sale 
made in the above action, and that the nature and extent of that claim is: 


Claimant is the owner of the equity of redemption of the mortgage foreclosed in this proceeding. No unsatisfied liens exist on 
any part of the premises sold. Claimant has not sold, conveyed, encumbered, or assigned all or any part of [his/her] equity 
of redemption. 


Dated: /date of notice] 


[Name of attorney for defendant] 
Attorney for Defendant 


Notes 
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8 242. Notice—Claim to surplus money— By encumbrancer pendente lite 
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[Caption, see § 3] 


NOTICE OF CLAIM TO SURPLUS 


To: [Names of interested parties] 


You are notified that /name of claimant], of [address of claimant], [name of city], [name of county], [name of state] claims 
an interest in the surplus money, or a part the surplus, arising out of the sale made in the above-entitled action. The nature and 
extent of the claim of /name of claimant] is as follows: 


. The claim is founded on a judgment lien attached to the premises, from the sale of which the surplus money has arisen. 


. Judgment for $/dollar amount of judgment lien], with interest on that sum, was obtained on /date of judgment lien], in an 


action in the /title of court] of [name of city], [name of state], in which claimant was the plaintiff and /name of defendant], 
a defendant in this action, was the defendant. 


. Judgment was docketed in the office of /title of official], on [date of judgment], while [name of defendant] was the owner of 


the equity of redemption in the premises, subsequent to the filing of notice of the pendency of the above-entitled action, but 
before the sale. 


Claimant is the owner and holder of the judgment, on which there is now due and unpaid the sum of $/dollar amount of claim], 
with interest on that sum from /date of accrual of interest], no part of which has been paid, except for the sum of $/dollar 
amount of sum paid]. 


. Claimant's judgment is a first lien on the surplus money and the next lien in legal priority on the mortgaged premises, after 


satisfaction of the mortgage held by plaintiff in the foreclosure proceeding. 


Dated: /date of notice] 


[Name of attorney for claimant] 
Attorney for Claimant 
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Topic Summary Correlation Table 
[Caption, see § 3] 


CERTIFICATE 


I, /[name of clerk]/[name of official]], [clerk/[title of official]] of [name of county], [name of state], and the clerk of this court, 
certify that on /date of filing report], more than [number of months] months prior to the date of this certificate, the report of 
[name of referee], the referee appointed by this court to make the sale of the mortgaged premises, was filed in my office. 


I further certify that a notice of claim to the surplus moneys arising out of the sale of the mortgaged premises has been filed in 
my office by, or on behalf of, each of the following named persons, and no others: 


Names of Claimants Addresses of Claimants Date of Filing Claim 
[Name 1] [address 1] [date 1] 
[Name 2] [address 2] [date 2] 
[Name 3] [address 3] [date 3] 


I further certify that the following defendants have respectively entered an appearance in this cause: [names of defendants who 
have appeared]. 


Dated: /date of certificate] 


[Name of court clerk] 
[Title of court clerk] 


Notes 
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8 244. Notice—Motion for reference—Surplus money proceedings 


Topic Summary Correlation Table 
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NOTICE OF MOTION FOR REFERENCE 


To: /Names of interested parties] 


Please take notice that on /date of hearing], at [time of hearing], or as soon after as counsel can be heard, at [location of court], 
[name of county], [name of state], [name of plaintiff], by [his/her] counsel will move the court for an order referring the above- 
entitled cause to /name of judge], of [name of city], [name of state], to ascertain and report the amount due /name of claimant], 
or to any person who has a lien on the surplus money resulting from the foreclosure sale in the above-entitled action, and to 
determine the priorities of the several liens and claims on the moneys, and for such other relief as may be just and proper. 


The motion will be made and based on this notice, on the affidavit of /name of affiant], a copy of which is attached to this notice 
and on the pleadings, papers, records, and files in the above-entitled action. 


Dated: /date of notice] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
| West's Key Number Digest | 
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8 245. Notice—Motion for reference—Surplus money proceedings— On referee's report 
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NOTICE OF MOTION FOR REFERENCE 


To: [Names of interested parties] 


Please take notice that on the attached affidavit of /name of affiant], sworn to on [date of oath], which is served with this notice; 
on the notice of claim to surplus money filed by /name of claimant] in the office of the clerk of [name of county], on [date 
of filing notice of claim]; on the notice of pendency of the above-entitled action filed in the clerk's office on /date of filing 
notice of pendency]; on the certificate of the clerk, dated /date of certificate], specifying the notices of claim to the surplus 
money filed with /him/her] and the appearances that have been entered in this cause, which certificate was filed in this action 
on /date of filing certificate]; on the affidavit of [name of affiant], filed in this action on /date of filing affidavit], showing the 
absence of any other unsatisfied lien on the property sold on foreclosure; on the referee's report of sale filed in this action on 
[date of filing referee's report of sale]; on the judgment roll and all other papers filed in this action, application will be made on 
[date of application], at the courthouse, /address of court], at [time of application], or as soon after as counsel can be heard, 
for an order of reference to ascertain and report the amount due to /name of claimant], or to any other person who has a lien 
on the surplus money resulting from the foreclosure sale had in this action, to ascertain the priority of the several liens on the 
surplus, and to report to this court with all due, diligent, and convenient speed so that an order may, on confirmation of such 
report, be made for the distribution of the surplus money in a just and equitable manner, and for such other relief as this court 
may deem just and proper. 


Dated: /date of notice] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 
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§ 246. Notice—Hearing on order of reference—Surplus money proceedings 
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To: [Names of interested parties] 


By virtue of and pursuant to an order of this court made on /date of order], and entered in the above-entitled action on /date 
of entry of order], the undersigned referee was appointed: 


1. To ascertain and report the amount due to /name of lienor], or to any other person who has a lien on the surplus money resulting 
from the foreclosure sale in this action; 


2. To ascertain the priorities of the several liens on that surplus; and 
3. To report with all due, deliberate, and convenient speed so that an order may be made as to the distribution of the surplus money. 


In carrying out my duties as described above, I designate /date of hearing], at [time of hearing] at [location of hearing], [name 
of city], [name of county], [name of state], as the time and place for hearing the matters in reference before me, and notice is 
given to attend such hearing and make proof of any claim or lien you may have against surplus money held in this matter. 


Dated: /date of notice] 


[Name of referee] 
Referee 


Notes 
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8 247. Affidavit—In support of application for reference— To determine 
rights and priorities of, and amounts due to, claimants of surplus moneys 


Topic Summary Correlation Table 
[Caption, see § 3] 
AFFIDAVIT 

State of /name of 

state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


. [He/She] is the attorney for [name of defendant 1], one of the defendants in the above-entitled action, and the claimant in this 


action. 


. The above-entitled action was brought for the purpose of foreclosing a mortgage held by /name of plaintiff], plaintiff in the 


above-entitled action, on the premises described in the complaint filed in the action. 


. A notice of pendency of the above-entitled action, containing a description of the mortgaged premises, was filed and recorded 


in the office of [title of recording official], [name of county], [name of state], on [date of recording notice of pendency], with a 
notice attached directing that the notice be indexed by the /title of recording official] against the defendants [name of defendant 
1] and [name of defendant 2]. 


. Judgment of foreclosure and sale was granted to the above plaintiff and entered on /date of entry of judgment]. 
. Pursuant to that judgment the premises were sold by /title of official], on [date of sale]. 


. On [date of filing report of sale], the referee filed [his/her] report of sale. The report showed that after payment of the plaintiff's 


claim and all of the costs, disbursements, and expenses ofthe action and sale, there was a surplus of $/dollar amount of surplus]. 


. On /date of order], not more than [specification of time period] prior to the date of this affidavit, the referee's report of sale 


was confirmed by order of this court, entered on /date of entry of order], and such surplus money was ordered to be paid to 


WESTLAW 


S 247. Affidavit—ln support of application for reference—To...,18 Am. Jur. Pl. & Pr.... 


the /treasurer/[title of official]] of the [County/City] of [[name of county]/[name of city]], [name of state], to be credited to 
this proceeding, subject to the further order of this court. 


8. The surplus money has been brought into court and is now subject to the order of this court, as appears by the receipt of the 
[treasurer/[title of official]] dated [date of receipt], and filed in this action on /date of filing receipt]. 


9. Claimant is entitled to the surplus money, or a part of the surplus, under a claim, the nature and extent of which is as follows: 
[description of claim as contained in notice of claim]. 


10. A notice of such claim to the surplus money, or a part of the surplus, was filed on behalf of claimant with the /title of recording 
official] of [name of county], [name of state], on [date of filing claim]. 


11. As appears from the certificate ofthe [title of recording official] of [name of county], [name of state], dated [date of certificate], 
and filed in this action, notices of claim have been filed with /him/her] by the claimant in this action and by the defendants 
[name of defendant 1] and [name of defendant 2], and by no others. 


12. No other unsatisfied liens exist on the official records for conveyances and encumbrances, as appears from an abstract of title 
made by the /title of recording official] of [name of county], [name of state], under the certificate dated /date of certificate], 
and filed with the judgment roll, and no other unsatisfied liens are known to deponent. 


13. The only defendants who have appeared in the above-entitled action are /names of defendants who have appeared], as appears 
from the certificate of the county /title of recording official]. 


14. This affidavit is made for the purpose of procuring an order of reference to ascertain and report the amount due to claimant 
in this action, or to any other person who has a lien on the surplus money, to ascertain the priorities of the several liens on the 
surplus money, and to report with all due, deliberate, and convenient speed to that end. It is further made for the purpose of 
procuring an order, after confirmation of the report, for such distribution of the surplus money as may be just, and for such 
other relief as the court may deem just and proper. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 
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§ 248. Affidavit—Affirming absence of unsatisfied 
liens on, or conveyance of, mortgaged premises 


Topic Summary Correlation Table 
[Caption, see § 3] 
AFFIDAVIT 

State of /name of 

state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


= 


. [He/She] is attorney for /name of plaintiff], plaintiff in the above-entitled action. 


N 


. On /date of title search], [he/she] caused [name of title company] to make a title search of the mortgaged premises that were 
described in and sold pursuant to the judgment of foreclosure and sale rendered in the above-entitled action. 


3. An abstract of title prepared by /name of title company] covering the period from the date of execution of the mortgage, namely 
[date of mortgage], to the date of the foreclosure sale, namely /date of foreclosure sale], is attached to and incorporated by 
reference. 


4. From the abstract of title, it appears that there are no unsatisfied liens on the property, or on any of part the property, and that no 
conveyance of all or any part of the property has been made since /name of mortgagor] acquired title to the property. Deponent 
does not know of the existence of any other unsatisfied lien or conveyance of the property. 


Nn 


. The owner of the equity of redemption in this action is the defendant /name of defendant]. 


an 


. The defendant is the only person who has filed a claim to the surplus money in this proceeding, as appears by the certificate 
of the /title of recording official] of [name of county], dated [date of certificate], and is the only defendant who has entered 
an appearance in this cause. 


Dated: /date of affidavit] 


[Name of affiant] 


WESTLAW 


S 248. Affidavit—Affirming absence of unsatisfied liens on,..., 18 Am. Jur. Pl. & Pr.... 


[Notary clause] 
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8 249. Order— Referring surplus money proceedings to referee 


Topic Summary Correlation Table 
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ORDER 


After reading and filing the claimant's notice of motion, dated /date of claimant's notice of motion]; the affidavit of [name of 
affiant], sworn to [date of oath], showing due service of the notice on the attorneys for the defendants who appeared in this 
action and who are entitled to notice of this application; the notices of claims to surplus money filed in this action; the affidavit 
of [name of attorney for claimant], attorney for the moving claimant; the certificate of the /clerk//title of official]] of [name of 
county] specifying the persons who have entered an appearance in this cause and the persons who have filed notices of claim 
to the surplus money; the affidavit of /name of affiant] showing the absence of any other unsatisfied lien on the property; and 


This motion having regularly come on to be heard, with /name of claimant], claimant, appearing by /name of attorney for 
claimant], [his/her] attorney, in support of the motion, and no one appearing in opposition to the motion; 


Now, on motion of /name of attorney for claimant], attorney for claimant, 
It is ordered that: 


. This matter be, and it is, referred to /name of referee], attorney and counselor at law, of [address of referee], [name of city], 
[name of county], [name of state], who 1s appointed referee to ascertain and report the amount due to the claimant, or to any 
other person who has a lien on the surplus arising from the foreclosure sale in this proceeding, and to ascertain the priorities 
of the several liens on the surplus. 


. A further order may be made for the distribution of the surplus money following confirmation of the referee's report. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


WESTLAW 


S 249. Order—Referring surplus money proceedings to referee, 18 Am. Jur. PI. & Pr.... 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (1233 to 258 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 711 





Westlaw. O 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 





End of Document O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


S 250. Report of referee, 18 Am. Jur. PI. & Pr. Forms Mortgages S 250 


18 Am. Jur. Pl. & Pr. Forms Mortgages 8 250 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 
J. Disposition of Surplus 


3. References 


8 250. Report of referee 


Topic Summary Correlation Table 
[Caption, see § 3] 


REPORT OF REFEREE 


In accordance with and pursuant to an order of this court made and entered on /date of order], and entered in the above-entitled 
action on /date of entry of order], by which the undersigned was appointed referee to: 


A. ascertain and report the amount due to /name of claimant], or to any other person, which amount constitutes a lien on the 
surplus money in this action; 


B. ascertain the priorities of the several liens on the surplus; and 


C. report, with all due, diligence, and convenient speed so that a further order of this court might be made as to the distribution 
of the surplus money, I do respectfully report: 


1. I caused all the parties who have appeared in this action and all persons who have filed notice of claim to the surplus money 
resulting from the foreclosure sale, as enumerated in the attached certificate of the /clerk/[title of official]] of [name of county], 
[OPTIONAL: names of other persons to whom notice was given], to be served with notice to attend the hearing on the reference, 
as required by /citation of statute]. A copy of that notice, proofs of due service of, the notice, and the admission of due service, 
are attached as Exhibit /designation of exhibit], and incorporated by reference. 


2.1 attended in person at the time and place set for hearing, and before entering into my duties and proceeding to hear the testimony, 
I duly subscribed the attached oath, swearing to faithfully and fairly determine the questions referred to me and to make a just 
and true report according to the best of my understanding. A copy of that oath 1s attached as Exhibit /designation of exhibit], 
and incorporated by reference. 


3. [Name of attorney for party 1], attorney for [name of party 1], [title of party 1], and [name of attorney for party 2], attorney 
for [name of party 2], [title of party 2], attended the hearing. There were no other appearances. 


4. No claim to the surplus money has been made or filed and no appearance has been filed, other than those specified in the 
certificate of the county /clerk/[title of official]]. 
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. As appears by the certificate of //name of treasurer]/[name of official]], [treasurer/[title of official]] of the [ County/City] of 


[[name of county]/[name of city]], dated [date of certificate], the amount of the surplus money is $/dollar amount of surplus 
money]. A copy of that certificate is attached as Exhibit [designation of exhibit], and incorporated by reference. 


. At the time and place appointed for the hearing, I heard the testimony and considered all the evidence presented to me. A 


transcript of the testimony given at the hearing and an abstract of the documentary evidence introduced before me are attached 
as Exhibits /designation of fourth exhibit] and [designation of fifih exhibit], respectively, and incorporated by reference. 


From all the testimony and evidence shown on behalf of the parties, I make the following findings of fact and conclusions of law: 


Findings of Fact 


[Statement of each fact found by referee]. 


Conclusions of Law 


After deducting referee's fees and the expenses of this proceeding, /name of claimant], 
[EITHER:] 

is entitled to the whole of the surplus money by virtue of [his/her] claim. 

[OR:] 


has a first lien on the surplus money for the sum of $/dollar amount of surplus], with interest from [date of accrual of interest], 
to the date of this report, amounting to $/dollar amount of interest], and is entitled to be paid first out of the surplus by virtue 
of [his/her] claim, and [name of owner], as owner of the equity of redemption in the action, is entitled to be paid the residue 
of the surplus money. 

[END OF CHOICES] 

Dated: /date of report] 


[Name of referee] 
[Title of referee] 
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NOTICE OF MOTION TO CONFIRM REFEREE'S REPORT 


To: [Names of interested parties] 


Please take notice that on the attached affidavit of /name of affiant], on the report of [name of referee], referee, appointed by 
the above-entitled court to ascertain and report the amount due to /name of claimant], or any other person, out of the surplus 
money resulting from the foreclosure sale in this proceeding, filed in this action on /date of filing], a copy of which is attached 
to this notice and served on you, and on all other papers filed in this action, /name of plaintiff] will make application to the 
[title of court] of [name of city], [name of state], at [location of hearing] on [date of hearing], at [time of hearing], or as soon 
after as counsel can be heard, for an order confirming the referee's report, referred to above, as to the disposition of the surplus 
money and for an order providing for the payment of costs, referee's fees, and expenses of this reference, and directing that 
[[name of treasurer]/[name of official]], [treasurer/[title of official]] of the [County/City] of [[name of county]/[name of city]], 
pay to /name of claimant] [the whole of the surplus money/[specification of disposition of surplus money]], after deducting the 
referee's fees, and the expenses of this proceeding, and for such further relief as may be proper. 


Dated: /date of notice] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 
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PETITION 


Petitioner, [name of petitioner], states: 


. The property described in the complaint in the above-entitled cause has been sold by the /sheriff/[title of official]] of [name 


of county], [name of state], under an order of sale issued by this court. By the /sheriff/[title of official]]'s return and report of 
sale now on file in this proceeding, it appears that after applying the proceeds of sale as directed by the order of sale and the 
judgment and decree of this court, $/dollar amount of surplus proceeds] [remains in the hands of the [sheriff/[title of official] ] 
has been paid into court by the [sheriff/[title of official]]] as surplus proceeds from the sale of the property. 


. Petitioner is the owner of the equity of redemption in the property sold, which was, and is, subject only to plaintiff's mortgage, 


and petitioner is entitled to the surplus proceeds from the sale of that property. 


WHEREFORE, petitioner requests that an order be made and entered by this court directing the /sheriff/[title of official] ] to 
pay $/dollar amount of sum due to petitioner] to petitioner. 


Dated: /date of petition] 


[Name of attorney for petitioner] 
Attorney for Petitioner 
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ORDER 


On reading and filing the petition of /name of defendant], defendant in the above-entitled cause, to have distributed to /him/ 
her] $[dollar amount of surplus proceeds], which presently is held by the /sheriff/[title of official]] of [name of county], [name 
of state], as surplus proceeds from the sale of certain mortgaged property directed to be sold by a judgment entered in this 
cause on /date of entry of judgment], and no one appearing in opposition to the motion, and the court being satisfied from the 
petition of /name of defendant] that [he/she] is entitled, as owner of the equity of redemption of the property foreclosed, to 
the surplus proceeds; 


And the /sheriff/[title of official] ] having admitted by [his/her] return and report of sale on file in this action that /he/she/] holds 
the above-mentioned sum as surplus proceeds of the foreclosure sale, after applying the price for which the property was sold 
in accordance with the judgment of this court and the order of sale; 


Now, on motion of /name of attorney for defendant], attorney for defendant /name of defendant], 


It is ordered that the /sheriff/[title of official]] of [name of county] pay to [name of defendant] $[dollar amount of sum surplus 
proceeds], as the surplus proceeds from the foreclosure sale in this action. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 
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ORDER 


On reading and filing the notice of motion, dated /date of notice], and the affidavit of [name of affiant], showing due service of 
that notice of motion on all the parties entitled to such notice; on the affidavit of /name of attorney for moving party], attorney 
for the moving party, in support of this motion; on the report of /name of referee], referee, filed in the office of the clerk of this 
court on /date of filing report]; and, on proof that due notice of the filing of that report has been given to the respective parties 
entitled to notice and that no exceptions to the report have been filed, although the time for so doing has expired; 


And the motion for the distribution ofthe surplus proceeds resulting from the foreclosure sale in this proceeding having regularly 
come on to be heard with /name of party in support of motion], attorney for [name of attorney for party in support of motion], 
appearing in support of this motion, and no one appearing in opposition, and the court having deliberated on the several matters 
recited; 


Now, on motion of /name of attorney for party in support of motion], attorney for [name of party in support of motion], 


It is ordered that //name of treasurer]/[name of official]], [treasurer/[title of official] ] of [name of county], [name of state], be, 
and [he/she] is, directed to distribute the money deposited with /him/her] on service of a authenticated copy of this order, after 
deducting /his/her] legal fees and commissions, as follows, and in the following order: 


. To /name of referee], the referee in this action, $/dollar amount of referee's fees] for fees as referee. 


. To [name of attorney], attorney for [name of party], $[dollar amount of attorney fees], for [his/her] fees on the motion for the 


appointment of the referee and the present motion and for expenses and disbursements. 


. To /name of owner], owner of the equity of redemption ofthe property foreclosed in this action, the balance ofthe surplus money. 


Dated: /date of order] 
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RECEIPT 
Received on /date of receipt], from [name of referee], the referee appointed by the judgment of foreclosure and sale in this 


proceeding to make sale of the premises described in that judgment, the sum of $/dollar amount of proceeds], pursuant to an 
order of this court dated /date of order], and entered in this action on /date of entry of order]. 


Dated: /date of receipt] 


[Name of attorney for claimant] 
Attorney for Claimant 
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Research References 


Primary Authority 


Alaska Stat. § 09.45.190 
Ariz. Rev. Stat. § 33-726 
Ark. Code Ann. § 18-49-106 
Colo. Rev. Stat. § 38-38-306 
Idaho Code Ann. § 11-310 
735 Ill. Comp. Stat. 5/12-122 
Ind. Code § 32-29-7-7 

Iowa Code Ann. § 628.1 

Kan. Stat. Ann. § 60-2414 
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Mont. Code Ann. § 71-1-228 
Nev. Rev. Stat. § 21.190 

N.H. Rev. Stat. Ann. § 529:26 
Okla. Stat. Ann. tit. 42, § 18 
R.I. Gen. Laws § 34-26-1 
Tenn. Code Ann. §§ 66-8-101 to 66-8-114 
Wash. Rev. Code § 6.23.010 
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At common law, after a decree of foreclosure and sale, there is no right of redemption as a matter of course. The right to redeem 
from a mortgage after a foreclosure sale is purely statutory, and may be exercised only by the method prescribed by statute. In 
some jurisdictions, the mortgagor in a mortgage or the grantor in a deed of trust is accorded the right of redemption from a sale 


under a power contained in the mortgage or deed of trust, particularly where the sale is defective. | 


When a right to redeem from a foreclosure sale has been granted by statute, it constitutes a rule of property in the state, and 


cannot be extinguished except by due process of law. 


The statutory right to redeem from a mortgage foreclosure sale is entirely independent of the decree. No action of the court is 
necessary to confer it on parties entitled, and no action of the court can take it away. A purchaser at a mortgage foreclosure 
sale buys the property subject to the statutory right of redemption, which can be exercised in the mode prescribed by the statute 
regardless of the provisions of the decree and notwithstanding the premature issuance of a masters deed in accordance with 


such decree.” 


Statutes giving a right to redeem after foreclosure and sale are remedial in their nature, and are intended not only for the benefit 
of creditors holding liens subsequent to a lien in the process of foreclosure, but more particularly for the purpose of making the 
property of the debtor pay as many of his or her debts as it can be made to pay, and of preventing its sacrifice. Such statutes 
should be liberally construed. Under the statutory right of redemption, however, it is necessary that the instrument foreclosed 
be one which is, or was intended by the parties to be, of the character that falls within the definition of the word “mortgage” 


in its legal sense." 
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PETITION 


Petitioner, [name of petitioner], states: 


. The above-entitled action was commenced for the purpose of foreclosing a mortgage on property described as that certain real 


property /address of property], in [name of city], [name of county], [name of state], and more particularly described as follows: 
[legal description of property]. 


. On [date of decree of foreclosure], a decree of foreclosure and sale was rendered, directing that a /master//title of official]] sell 


the above-described premises to the highest bidder at public auction to satisfy the decree. 


. A notice of the pendency of the action was filed in the office of [title of official], on [date of filing notice of pendency], prior 


to the entry of the above-mentioned decree. 


. In accordance with and pursuant to the above-mentioned decree, and after giving the notice required by /citation of statute], 


the /master/[title of official]] offered the above-described property at public auction on /date of offer]. 


. Petitioner submitted the highest bid for the above-described property at the public sale, and the property was struck off and 


sold to [him/her] for $[dollar amount of bid]. 


. The amount bid, namely $/dollar amount of bid], was paid in full by petitioner to the /master/[title of official]], the sale was 


approved by the court, and a certificate of sale was issued to petitioner on /date of issuing certificate of sale]. A copy of that 
certificate is attached as Exhibit [designation of exhibit], and incorporated by reference. 


. Petitioner is presently the owner and holder of the above certificate of sale, which was recorded, along with the decree of 


foreclosure and sale, on /date of recording certificate of sale], in the office of [title of official], [name of county], [name of 
state], in [location of recording]. 


. On [date of deposit], respondents [name of respondent 1] and [name of respondent 2] deposited the sum of $/dollar amount 


of deposit] with the above-mentioned /master/[title of official]] for the purpose of redeeming the above-described property 
from the foreclosure sale. 
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9. The sum of $/dollar amount of deposit] so deposited by the respondents was less than the amount required by law for redemption, 
the required amount being $/dollar amount of sum required by law for redemption], comprised of the sale bid of $/dollar 
amount of sale bid], together with interest of $/dollar amount of interest], at the rate of [percentage rate of annual interest]% 
per annum from /date of accrual of interest], to [last date for redemption]. 


10. Although an insufficient sum of money was given to the /master/[title of official]] for redemption by the respondents, 
the /master/[title of official]], through error and without any authority of law, accepted that sum and issued a certificate of 
redemption to respondents /name of respondent I] and [name of respondent 2]. The certificate of redemption was registered 
by the respondents on /date of registering certificate of redemption]. Petitioner has never accepted the purported redemption 
money, or any part of the money, and /he/she] is informed and believes, and on that information and belief alleges, that such 
money is still held by respondent //name of master]/[name of official]], [master/[title of official]] of this court. 


11. The full /number of months]-month period of redemption from the above-stated foreclosure sale expired on /date of expiry], 
and no proper redemption was made during that period. 


12. Pursuant to the /master/[title of official]]'s certificate of sale, petitioner was entitled to a /master/[title of official]]'s deed on 
[date of entitlement to deed]. 


13. On /date of tendering certificate of sale], petitioner tendered [his/her] certificate of sale, together with statutory fees for the 
issuance of a /master/[title of official]]'s deed, to the [master/[title of official]], but the [master/[title of official]] refused to 
issue a deed to petitioner. 


14. The premises involved in this proceeding are improved with a house now occupied by respondents /name of respondent 1] 
and /name of respondent 2], who are paying no rent. Petitioner is entitled to a deed to the premises and to possession of the 
premises, and unless a receiver is appointed pendente lite, petitioner will lose the benefit of /his/her/ right to the possession 
of the premises. 


WHEREFORE, petitioner requests that this court enter a decree: 


m 


. Directing /title of official], of [name of county], to cancel the registration of the certificate of redemption issued to respondents 
[name of respondent 1] and [name of respondent 2]. 


N 


. Directing the /master/[title of official] ] appointed in the foreclosure proceedings to issue petitioner a /master/[title of official] ]'s 
deed, conveying the premises described to /him/her]. 


U 


. Directing /name of official], of [name of county], [name of state], to register the deed to the premises on payment of the statutory 
fees and on presentation of the deed to [him/her]. 


A 


. Appointing a receiver to collect rents and profits from the premises pendente lite, and for such further relief as the court may 
deem just and proper. 


Dated: /date of petition] 


[Name of attorney for petitioner] 
Attorney for Petitioner 
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8 259. Complaint, petition, or declaration—To establish right to 
redeem from foreclosure sale— By nonparty junior mortgagee 


Topic Summary References Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 
. Defendant is a resident of [name of city], [name of county], [name of state]. 


. On [date of mortgage], [name of mortgagor] executed and delivered a mortgage on the following-described real property to 


[name of mortgagee] to secure payment of $/dollar amount of debt], together with interest on that sum at the rate of [percentage 
rate of annual interest]% per [specification of time period], due [number of years] years from the date of execution, according 
to the conditions of a promissory note executed by /name of mortgagor] on the same date as the mortgage. 


. The real property encumbered by the mortgage was that certain property located at /address of property], in [name of city], 


[name of county], [name of state], and more particularly described as follows: /legal description of property]. 


. On [date of judgment of foreclosure], a judgment of foreclosure and sale was rendered in the /title of court] of [name of city], 


[name of state], by which the above-mentioned mortgage was foreclosed. The encumbered property was sold, pursuant to the 
judgment, on /date of sale], to defendant for $/dollar amount of sale price], and the sale was confirmed by the court on /date 
of confirmation]. A deed was executed and delivered to the defendant, who ever since has been, and now is, in possession of 
the premises. 


. On [date of promissory note], subsequent to the date of the mortgage, but prior to its foreclosure, /name of mortgagor] executed 


and delivered /his/her] promissory note, in writing, to plaintiff, as follows: [description of promissory note]. 


. To secure the payment of the note, /name of mortgagor] executed and delivered a second mortgage to plaintiff on the same day 


and thus conveyed to plaintiff the above-described premises on the condition that /specification of condition for conveyance]. 


. The mortgage to plaintiff was recorded in the office of [title of recording official], [name of county], [name of state], on [date 


of recording]. 
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9. [Name of mortgagor] has not paid the amount secured by the mortgage to plaintiff, or any part of it, as required by the conditions 
of the mortgage. No proceedings have been had at law or in equity for the recovery of the debts secured by that mortgage, and 
$/dollar amount of sum due] is now due and owing to plaintiff by [name of mortgagor]. 


10. The plaintiff was not made a party, nor did /he/she/] appear in the action to foreclose the mortgage of /name of mortgagor], 
under which defendant claims title to the premises, nor does the judgment in that action affect plaintiff's right in the premises. 


11. On /date of tendering sum], plaintiff tendered to defendant the amount due on defendant's foreclosure judgment, with interest to 
that date, and demanded that defendant release and convey the premises to plaintiff. Defendant refused, and still refuses, to do so. 


WHEREFORE, plaintiff requests judgment that /he/she/ be allowed to redeem the premises on paying to defendant the amount 
of defendant's judgment, with interest, within a reasonable time to be fixed by the court, and that on such payment, defendant 
be required to release and convey to plaintiff all /his/her] right, title, and interest in the premises acquired under the sale had 
pursuant to the judgment of foreclosure, and that defendant surrender possession ofthe premises to plaintiff, and for such further 
relief as the court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
West's Key Number Digest, Mortgages (172233 to 258 


Legal Encyclopedias 


Am. Jur. 2d, Mortgages §§ 799 et seq. 
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American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
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III. Enforcement; Foreclosure 


K. Redemption from Sale 


8 260. Complaint, petition, or declaration—To permit redemption 
from mortgagee in possession—Seeking accounting of rents and profits 


Topic Summary References Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff, ‘name of plaintiff], is a resident of [name of city], [name of county], [name of state]. 
. Defendant, /name of defendant], is a resident of [name of city], [name of county], [name of state]. 


. On [date of promissory note], plaintiff executed and delivered to defendant /his/her] promissory note by which /he/she] 


promised to pay defendant the sum of $/dollar amount of promissory note], together with interest on that amount at the rate of 
[percentage rate of annual interest]% per annum, on or before /number of years] years from the date of the promissory note 
in installments of $/dollar amount of monthly installment] per month. The installment payments were to be paid on or before 
the /ordinal number of day] day of each month. A copy of the promissory note is attached as Exhibit /designation of exhibit], 
and incorporated by reference. 


On /date of mortgage], to secure payment ofthe above-mentioned promissory note, plaintiff executed and delivered to defendant 
a mortgage on that certain real property at /address of property], [name of city], [name of county], [name of state], and more 
particularly described as follows: /legal description of property]. 


. The above-mentioned mortgage was recorded in the office of [title of official], [name of county], [name of state], on [date of 


recording], in book [number of book] at page [number of page]. A copy of the above-described mortgage is attached as Exhibit 
[designation of exhibit], and incorporated by reference. 


. On [due date of payment], plaintiff defaulted in the payment to defendant of principal, but continued to pay interest to defendant 


up to and including /date of payment of interest]. 


. On [date of possession], after default by plaintiff of payment due on the promissory note, defendant took possession of the 


above-described mortgaged premises, and has ever since continued in possession, and has been in receipt of all rents and profits 
from the premises. 
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. On [date of request], as a result of plaintiff's desire to redeem the mortgaged premises, plaintiff requested defendant to render 
an accounting of the amount due on the above-described promissory note, over and above the rents and profits so received by 
defendant. However, defendant refused, and has continued to refuse, to render such an accounting. 


. Plaintiff is ready, willing, and able to pay defendant the amount presently owing on the above-described promissory note, with 
appropriate costs, but plaintiff cannot ascertain the exact amount owing until an accounting is made by defendant. 


WHEREFORE, plaintiff requests that: 


. An accounting be taken of what is due defendant for the principal and interest on the mortgage indebtedness; 


. An accounting be taken of the rents and profits received by defendant from the premises, and that the amount of such rents and 
profits due to plaintiff be deducted from what is due defendant for principal and interest; 


. Plaintiff be permitted to redeem the mortgage by paying to defendant the amount due on the note secured by it, and that 
possession of the premises be returned to plaintiff and the mortgage be discharged; and 


. The court grant plaintiff such further relief as the court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages ‘ji=m233 to 258 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages §§ 185, 392 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 261 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 


K. Redemption from Sale 


8 261. Complaint, petition, or declaration—To 
compel junior mortgagee to assert redemption right 


Topic Summary References Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a banking corporation, and properly organized under the laws of /name of state], and doing a general banking 


business at [address of plaintiff], in [name of city], [name of county], [name of state]. 


. Defendant is a resident of [name of city], [name of county], [name of state]. 


. On [date of promissory note], [name of mortgagor] executed and delivered to plaintiff, for value received, [his/her] promissory 


note in the sum of $/dollar amount of promissory note], due and payable in [specification of period] from that date, with interest 
at the rate of /percentage rate of annual interest]% per annum until paid. A copy of that note is attached as Exhibit /designation 
of first exhibit], and incorporated by reference. 


. On the same date and as part of the same transaction mentioned above, namely /date of mortgage], [name of mortgagor] 


executed and delivered to plaintiff a mortgage deed for the purpose of securing the payment of the above-mentioned debt, by 
which /name of mortgagor] conveyed to plaintiff that certain real property at [address of property], in [name of city], [name of 
county], [name of state], and more particularly described as follows: /legal description of property]. A copy of that mortgage 
deed is attached as Exhibit /designation of exhibit], and incorporated by reference. 


. The mortgage created a lien on the above-described property subject only to a mortgage made by /name of mortgagor] to [name 


of mortgagee], in the sum of $/dollar amount of lien]. 


. Plaintiff's mortgage was recorded in the office of [title of official], on [date of recording], in book [number of book], at page 


[number of page]. The mortgage of /name of mortgagee] was of record at the time plaintiff took its mortgage, and was, and 
remains, unsatisfied of record. 


. On [date of conveyance], $[dollar amount of sum due on promissory note and mortgage] was due and unpaid on plaintiff's 


promissory note and mortgage. In lieu of foreclosing the mortgage, and to save the costs and expenses of foreclosure, /name of 
mortgagor] conveyed the above-described property to plaintiff by /specification of mode of conveyance] for the sum of $/dollar 
amount of conveyance], subject to the mortgage of /name of mortgagee], which plaintiff assumed. / Name of mortgagor] gave 
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full and complete possession of the premises to plaintiff and /he/she/ has no further interest in the premises. A copy of the 
instrument of conveyance is attached as Exhibit /designation of exhibit], and incorporated by reference. The deed was recorded 
in the office of [title of recording official], [name of county] in book [number of book] at page [number of page]. By reason of 
the above, plaintiff is a mortgagee in lawful and rightful possession of the above-described real property. 


oo 


. On /date of mortgage], [name of mortgagor] executed a mortgage on the above-described property to defendant, purporting 
to secure the payment of $/dollar amount of sum to be secured]. The mortgage was made subject to the mortgage of /name of 
mortgagee] and to the mortgage of plaintiff. The mortgage is of record in the office of [title of recording official], [name of 
county], in book [number of book], at page [number of page], and it appears to be unsatisfied of record. A copy of the mortgage 
Is attached as Exhibit /designation of fourth exhibit], and incorporated by reference. 


9. At the time of the above-described conveyance to plaintiff from / name of mortgagor], plaintiff had no knowledge ofthe existence 
or record of the mortgage to defendant, although the agent for plaintiff made a thorough and diligent search of the record for any 
such conveyance. No record was found of defendant's mortgage on that search because the record was not indexed properly. 


10. Defendant claims an interest or lien on the above-described property by reason of [his/her] mortgage. 


WHEREFORE, plaintiff requests that: 


= 


. Defendant be required to set up any claim /he/she] may have against the premises by reason of /his/her] mortgage. 


N 


. If the court finds that defendant has no valid claim against the above-described real property by reason of /his/her] mortgage, 
the court adjudge and decree that defendant satisfy such mortgage of record. 


U 


. If the court should find defendant has an interest in or lien on the real property by reason of /his/her] mortgage, the court adjudge 
and decree that defendant may within a reasonable time, to be fixed by the court, redeem the property by paying to the plaintiff 
such amount as the court may find due on plaintiffs mortgage, together with taxes paid on the premises by plaintiff. On the 
failure of defendant to redeem the property in accordance with such decree, defendant be required to satisfy /his/her] mortgage 
of record, and be forever barred from claiming any lien or interest whatever in or to the property. In case defendant should fail 
to satisfy /his/her] mortgage of record, the judgment be as effective for such satisfaction and release as if made by defendant. 


D 


. Plaintiff be awarded costs of suit. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17233 to 258 
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Legal Encyclopedias 


Am. Jur. 2d, Mortgages § 798 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 262 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 


K. Redemption from Sale 


8 262. Complaint, petition, or declaration—To redeem property subject to equitable 
mortgage from foreclosure sale— By purchasers on land contract given as security for loan 


Topic Summary References Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiffs, ‘names of plaintiffs], allege: 


. Plaintiffs, /name of plaintiff 1] and [name of plaintiff 2], are husband and wife, and are residents of [name of city], [name of 


county], [name of state]. 


. Defendants, /name of defendant 1] and [name of defendant 2], are husband and wife and residents of /name of city], [name 


of county], [name of state]. 


Defendant, /name of defendant 3], is an attorney at law, licensed to practice law in /name of state], and is a resident of /name 
of city], [name of county], [name of state]. 


. On [date of agreement], plaintiffs entered into an agreement with defendants, /name of defendant 1] and [name of defendant 


2], to borrow the sum of $/dollar amount of debt]. 


. As security for the above-described loan, plaintiffs deeded to defendants, /name of defendant I] and [name of defendant 2], that 


certain property at /address of property], in [name of city], [name of county], [name of state], and more particularly described 
as follows: /legal description of property]. 


. In exchange for the deed of property, plaintiffs received a land contract due on or before /number of months] months from 


[date of land contract]. 


. The above-described arrangement between plaintiffs and defendants was, in effect, an equitable mortgage. 


True and correct copies of the above-described loan agreement, deed of property, and land contract are attached as Exhibits 
[designations of exhibits], and incorporated by reference. 


. On the due date of the above-described land contract, namely /due date of payment], plaintiffs were unable to pay the sum due 


defendants and shortly after defendants served on plaintiffs a notice of forfeiture of the land contract. 
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10. On [date of judgment], defendants [name of defendant 1] and [name of defendant 2], obtained a judgment in [title of court] 
for [name of county], [name of state], against plaintiffs, and on /date of writ of restitution], a writ of restitution was issued 
to plaintiff. 


11. Notice of forfeiture and complaint in each instance in the /title of court] were signed by defendant, /name of defendant 3], 
with apparent lawful authority to act on behalf of defendants, /name of defendant 1] and [name of defendant 2]. 


12. On /date of expiry of redemption period], well before the expiration of the redemption period, plaintiffs requested defendant, 
[name of defendant 3], that a conveyance be made and offered to immediately present a check to defendant, /name of defendant 
3] for payment in full, but the defendant, /name of defendant 3], refused such tender. 


13. Rather than accept the rightful tender of payment of plaintiffs, defendant, /name of defendant 3], on [date of receipt], sought 
and received a [writ of restitution/[description of instrument]] directed to plaintiffs which [writ of restitution/[description of 
instrument]] was served on plaintiffs on [date of service]. 


14. The property in question 1s worth far in excess of the sums due defendants, /name of defendant 1] and [name of defendant 2]. 


15. Plaintiffs have been placed in a position where they will suffer considerable damages for the wrongful conduct of defendants 
in not accepting payment and making conveyance and such conduct has caused plaintiffs considerable expense by requiring 
them to institute this action and to incur court costs and attorney fees. 


16. Plaintiffs are ready, willing, and able to make payment of all sums due and owing in exchange for a conveyance, and are 
willing to tender payment to this court 1f so requested to show their good faith. 


WHEREFORE, plaintiffs request that: 


—- 


. Defendants be required to tender immediately conveyance of the above-described real property to plaintiffs in exchange for the 
lawful sums that are due on the above-described indebtedness; 


N 


. Defendants be enjoined from conveying, leasing, encumbering, or in any manner interfering with the rights of plaintiffs in and 
to the above-described premises; 


(0S) 


. Defendants be enjoined from taking possession of the above-described premises during the pendency of this action; 


A 


. Plaintiffs have judgment for the wrongful conduct of defendants and for their damages sustained in the sum of $/dollar amount 
of damages claimed]; and 


Nn 


. Plaintiffs be awarded costs and such further relief this court deems just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiffs] 
Attorney for Plaintiffs 


Notes 


| West's Key Number Digest | 
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| West's Key Number Digest, Mortgages (17233 to 258 | 


Legal Encyclopedias 


Am. Jur. 2d, Mortgages § 825 
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K. Redemption from Sale 


8 262.30. Complaint, petition, or declaration—Legal 
malpractice— Failure to timely file notice of redemption 


Topic Summary References Correlation Table 
[Caption, see § 3] 


COMPLAINT 


[Name of attorney for plaintiff], the Law Firm of [name of law firm], [address of law firm], [telephone number of law firm], 
Attorney for the Plaintiff. 


For its complaint against defendants, /name of defendant 1] and [name of defendant 2], plaintiff, [name of plaintiff], states 
and alleges as follows: 


INTRODUCTION 


. This is a lawsuit for professional malpractice. 


. Certain deadlines in certain areas of legal practice are prescribed by statute. All competent /name of state] lawyers are or 


should be aware of all statutes of limitation applicable in their areas of practice (or analogous requirements, such as a statutory 
requirement to perfect a redemption right). 


All competent /name of state] lawyers recognize that courts may and regularly do apply these statutory deadlines strictly under 
[name of state] law. 


. Most importantly, all competent /name of state] lawyers recognize that statutes of limitation (or analogous requirements, such 


as a statutory requirement to perfect a redemption right) impose deadlines after which valid legal claims are extinguished. 


All competent /name of state] lawyers recognize that missing such deadlines presents a clear risk of substantial and potentially 
severe harm to litigants and to their clients' legal rights. 
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an 


. Absent compelling circumstances or justifications that do not exist in this case, a [name of state] lawyer's missing such a 
deadline, assuming the lapse results in damages to the client, constitutes a breach of the applicable standard of care and 
constitutes actionable legal malpractice. 


m 


. With. respect to the present lawsuit, in the underlying representation of a creditor in the context of a mortgage foreclosure, 
defendants knew or should have known the obligations under /name of state] law for drafting, recording, and filing plaintiff's 
notice of intent to redeem plaintiff mortgage lien from a mortgage foreclosure of real property in /name of county]. 


oo 


. Defendants breached the applicable standard of care applicable to lawyers and firms that practice in this area of law in this 
locality when they missed the deadline to fulfill the requirements of [citation of statute] for [name of plaintiff]'s notice of intent 
to redeem a mortgage after a foreclosure. 


No 


. Defendants' breach caused damages to plaintiff in an amount greater than $/dollar amount of sum], for which defendants are 
liable. 


THE PARTIES 


10. Plaintiff, /name of plaintiff], is a [name of state] bank with its principal place of business located at [address of plaintiff]. 


11. Defendant, /name of defendant 1], is a law firm located at /address of defendant 1]. 


12. Defendant, /name of defendant 2], is an attorney-at-law licensed to practice law in /name of state] and currently practicing 
in /name of state], [name of county]. 


JURISDICTION AND VENUE 


13. This court has jurisdiction over this action pursuant to /citation of statute], and this court is the proper venue pursuant to 
[citation of statute] because defendants reside in this District. 


FACTUAL BACKGROUND 


14. On or about /date of execution], borrowers executed a Promissory Note (“the Note") in the original principal amount of 
$/dollar amount of sum], in favor of plaintiff, with a maturity date of {date of maturity]. 


15. The Note was secured by a mortgage dated /date of mortgage] (the *Mortgage") on real property in /name of county] (the 
"Property") legally described as: /description of property]. 


16. On /date of recording], the Mortgage was recorded against the Property as Document Number /number of document] with 
the /name of county] Recorder. 


17. Borrowers failed to make the payments due on the Note and borrowers therefore defaulted under the terms of the Note secured 
by the Mortgage. 
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18. As of [date of accounting], the total amount due and owing under the Note was a net principal balance of $/dollar amount of 
sum], exclusive of additional accrued interest, charges, attorneys' fees, and all other applicable costs and fees. 


19. On /date of sale], pursuant to a foreclosure by advertisement under /citation of statute], the Property was sold at Sheriff's Sale, 
and a Sheriff's Certificate of Sale was issued by the /name of county] Sheriff's Office (the “Underlying Foreclosure"). 


20. The Property was purchased at the Sheriff's Sale by /name of purchaser]. The Sheriff's Certificate of Sale was recorded on 
[date of recording] against the Property as Document Number /number of document], with the [name of county] Recorder. 


21. On /date of filing], defendants in this action, representing, in the name of, and on behalf of plaintiff in this action, filed a 
Notice to Redeem the Mortgage (in which plaintiff was the mortgagee), recorded as document number /number of document], 
with the Office of the County Recorder for /name of county] (the “Plaintiffs Notice of Intent to Redeem"). 


22. The redemption period for the debtors to redeem the Property from foreclosure expired /number of days] days later, on [date 
of expiration]. 


23. With regard to redemption by a creditor such as plaintiff, /name of plaintiff], vis-à-vis the referenced Note and Mortgage, 
[name of state] law provides that if no redemption is made by the mortgagor, the most senior creditor having a legal or equitable 
lien upon the mortgaged premises may redeem within /number of days] days after the expiration of the redemption period 
determined under /citation of statute] and each subsequent creditor having a lien may redeem, in the order of priority of their 
respective liens, within /number of days] days after the time allowed the prior lienholder. However, no creditor is entitled to 
redeem unless, /number of days] days or more prior to the expiration of the period allowed for redemption by the mortgagor, 
the creditor: 


(1) records with each county recorder and registrar of titles where the foreclosed mortgage is recorded a notice of the creditor's 
intention to redeem; 


(2) records with each county recorder and registrar of titles where the notice of the creditor's intention to redeem 1s recorded all 
documents necessary to create the lien on the mortgaged premises and to evidence the creditor's ownership of the lien, including 
a copy of any money judgment necessary to create the lien; and 


(3) delivers to the sheriff who conducted the foreclosure sale a copy of each of the documents required to be recorded, with the 
office, date and time of filing for record stated on the first page of each document. 


24. On /date of filing], [name of creditor] recorded a Notice of Intent to Redeem as document number /number of document], 
with the Office of the County Recorder for /name of county] (the */Name of creditor] Notice of Intent to Redeem"). 


25. On [date of discovery], defendants appear to have learned about the /Name of creditor] Notice of Intent to Redeem for the 
first time. 


26. Defendants' recording of Plaintiff's Notice of Intent to Redeem on /date of recording], missed the applicable deadline, which 
was [number of days] days before [date of recording]. 
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27. If defendants had met the applicable deadline, plaintiff would have been entitled to satisfy its interest in the Property by 
redeeming the Mortgage. 


28. Because defendants failed to meet the applicable deadline, unless plaintiff is able to challenge and invalidate the mortgage or 
the redemption related to the /Name of creditor] Notice of Intent to Redeem, the Mortgage will be wiped out in its entirety. 


29. Because defendants failed to meet the applicable deadline, plaintiff incurred and continues to incur significant legal fees in 
an attempt to mitigate the losses from defendants' malpractice. 


30. Regardless of the outcome of on-going litigation to mitigate plaintiffs losses from defendants' legal malpractice, plaintiff 
believes it will suffer compensable damages in excess of $/dollar amount of sum] attributable to defendants' malpractice. 


COUNT I. — PROFESSIONAL MALPRACTICE 


31. Plaintiff incorporates all previous paragraphs by reference. 


32. Defendants were plaintiffs legal counsel in connection with the Underlying Foreclosure Action (that is, their relationship was 
an attorney-client relationship with plaintiff) and, as such, defendants owed plaintiff, the client, a duty of reasonable care in 
the exercise of professional legal services. 


33. By failing to follow the requirements of /citation of statute] and by failing to meet the deadline for recording and filing 
plaintiffs notice of right to redeem for the Mortgage without any justification or legally valid excuse, defendants deviated from 
the applicable standard of care owed by lawyers to their clients in this locality. 


34. Defendants' breach of the duties owed to plaintiff caused damages to plaintiff, including but not limited to attorney fees for 
work performed to mitigate the losses caused by defendants' negligence and, possibly, the value of defendants' interest in the 
Property, lost as a result of defendants' negligence, the precise amount of plaintiff's losses to be determined at trial. 


PRAYER FOR RELIEF 


WHEREFORE, plaintiff prays for judgment as follows: 


ee 


. For damages in excess of $/dollar amount of sum], with an exact amount to be proven at trial; 
ii. For disgorgement of legal fees charged for negligently provided legal services; 
iii. For an award of costs, disbursements, interest, and attorneys' fees as allowed by law; and 


iv. For such other and further relief as the Court deems just and equitable. 


Dated: /date of complaint]. 


[Name of attorney for plaintiff] 
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Attorney for Plaintiff 


Notes 


Practice Notes 


For related Answer, see 262.50 


West's Key Number Digest 


West's Key Number Digest, Mortgages i1 et seq. 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages $8 1 et seq. 
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8 262.50. Answer— To complaint alleging legal 
malpractice for failure to timely file notice of redemption 


Topic Summary References Correlation Table 


[Caption, see § 3] 


ANSWER 


[Name of attorney for defendants], the Law Firm of [name of law firm], [address of law firm], [telephone number of law firm], 
Attorney for the Defendants. 


Defendants, /name of defendant 1], a [name of state] [type of entity], and [name of defendant 2], a [name of state] Citizen, for 
their Answer to Plaintiff's Complaint, state and allege as follows: 


. Deny generally each and every allegation, claim, matter, and thing in Plaintiff's Complaint except as specifically admitted, 


qualified or otherwise answered. 


. With respect to paragraphs 1 through 5 of the Complaint, /name of defendant 1] and [name of defendant 2] state and allege that 


such allegations constitute legal conclusions and assertions to which no responsive pleading is required, and /name of defendant 
1] and [name of defendant 2] further state and allege that they fully and faithfully discharged all ethical and professional duties 
in connection with the representation of Plaintiff. 


. With respect to paragraphs 6 through 9 of the Complaint, /name of defendant 1] and [name of defendant 2] state and allege 


that their actions complied at all times with the instruction of their client and their ethical and professional duties to Plaintiff, 
and /name of defendant 1] and [name of defendant 2] deny the allegations that they either breached a duty of care to Plaintiff 
or caused Plaintiff damages, in any respect. 


. [Name of defendant 1] and [name of defendant 2] admit paragraphs 10 through 20 of the Complaint. 


. With respect to paragraph 21 of the Complaint, /name of defendant 1] and [name of defendant 2] admit that Plaintiffs Notice 


of Intent to Redeem was filed on /date of filing] by [name of defendant 1] and [name of defendant 2] and upon Plaintiff's 
instruction. 


. With respect to paragraph 22 of the Complaint, /name of defendant 1] and [name of defendant 2] state and allege that such 


allegations are legal conclusions to which no responsive pleading is required. 
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7. With respect to paragraph 23 of the Complaint, /name of defendant 1] and [name of defendant 2] state and allege that the 
provisions and terms of /citation of statute] speak for themselves. 


8. With respect to paragraph 24 of the Complaint, /name of defendant 1] and [name of defendant 2] admit a Notice of Intent to 
Redeem was recorded with the Office of the County Recorder for /name of county], as document number /number of document]. 
[Name of defendant 1] and [name of defendant 2] affirmatively allege that title work on the Property was completed, but that 
title work did not reference the /name of creditor] mortgage. 


9. [Name of defendant 1] and [name of defendant 2] admit the allegations of paragraph 25 of the Complaint. 


10. With respect to paragraphs 26 through 28, /name of defendant 1] and [name of defendant 2] state and allege that such allegations 
are legal conclusions to which no responsive pleading is required, to the extent any response is required the allegations are 
denied. 


11. With respect to paragraph 29 of the Complaint, /name of defendant I] and [name of defendant 2] deny that Plaintiff incurred 
and continues to incur significant legal fees due to the actions of /name of defendant 1] and [name of defendant 2], or that 
[name of defendant 1] and [name of defendant 2] breached a duty of care owed to Plaintiff in any way, manner or respect. 


12. [Name of defendant 1] and [name of defendant 2] deny paragraph 30 of the Complaint. 


13. [Name of defendant 1] and [name of defendant 2] restate and reallege the preceding paragraphs in response to the allegations 
of paragraph 31 of the Complaint. 


14. With respect to paragraph 32 of the Complaint, /name of defendant 1] and [name of defendant 2] admit Defendants were 
Plaintiffs legal counsel in connection with the Underlying Foreclosure Action, but deny that Defendants owed Plaintiff the 
standard of care alleged in the Complaint. The standard of care for an attorney under /name of state] law is that degree of skill and 
learning that a practitioner would use who is in good standing, in a similar practice, and presented with similar circumstances. 


15. [Name of defendant 1] and [name of defendant 2] deny paragraph 33 of the Complaint and affirmatively allege that Defendants 
did not deviate from the applicable standard of care when Defendants complied with the instructions and directions of Plaintiff. 


16. With respectto paragraph 34 ofthe Complaint, /name of defendant 1] and [name of defendant 2] deny that Defendants breached 
any duties owed to Plaintiff and deny that any alleged breach caused damages to Plaintiff. 


AFFIRMATIVE DEFENSES 


17. [Name of defendant 1] and [name of defendant 2] affirmatively allege that Plaintiffs Complaint fails to state a cause of action 
upon which relief can be granted. 


18. [Name of defendant 1] and [name of defendant 2] affirmatively allege that Plaintiffs Complaint fails to state a cause of action 
against /name of defendant 2] personally as the Complaint alleges no facts to support a claim to pierce the corporate veil. 


19. [Name of defendant 1] and [name of defendant 2] affirmatively allege that if Plaintiff has suffered injury or damage as alleged 
in the Complaint, such injury or damage was caused by Plaintiff's own acts, negligence or other wrongful conduct or fault. 


20. [Name of defendant 1] and [name of defendant 2] affirmatively allege that if Plaintiff has suffered injury or damage as alleged 
in the Complaint, such injury or damage was caused as a consequence of Plaintiff s known assumption of risk. 


21. [Name of defendant 1] and [name of defendant 2] affirmatively allege that Plaintiff has failed to mitigate its alleged damages. 


22. [Name of defendant I] and [name of defendant 2] affirmatively allege that Plaintiff's claims are barred, in whole or in part, 
by the doctrines of waiver, estoppel, laches and/or lack of reliance. 
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23. [Name of defendant 1] and [name of defendant 2] affirmatively allege that Plaintiff claims to suffer damages in the form of 
legal fees but such legal fees may be recoverable by Plaintiff pursuant to contractual obligations owed by borrowers /name of 


borrower 1] and [name of borrower 2]. 


24. [Name of defendant I] and [name of defendant 2] reserve their right to allege further affirmative defenses to the extent that 
further discovery demonstrates their applicability. 


WHEREFORE, Defendants, /name of defendant 1] and [name of defendant 2], pray that Plaintiff's cause of action be dismissed 
and that Defendants, /name of defendant 1] and [name of defendant 2], have judgment against Plaintiff together with their costs 


and disbursements incurred in connection with this action. 


Dated: /date of answer]. 


[Name of attorney for defendants] 
Attorney for Defendants 


Notes 


Practice Notes 


For related Complaint, see 262.30 


West's Key Number Digest 


West's Key Number Digest, Mortgages =] et seq. 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages §§ 1 et seq. 
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ORDER 


This matter having come on for hearing on /date of hearing], pursuant to a notice of motion of /name of plaintiff] for an order of 
reference, with /name of counsel for plaintiff] appearing as counsel for plaintiff, and /name of attorney for defendant] appearing 
as counsel for defendant /name of defendant], and no one appearing for the remaining defendants, and it appearing that the 
taking of an account is necessary for the information of the court before judgment on the motion can be rendered, 


It is ordered that this matter be referred to /name of referee], of [address of referee], [name of city], [name of county], [name 
of state] as sole referee, to state an account between the parties to this action, as follows: 


. The referee shall compute the amount due on the bond and mortgage described in the complaint and executed by the plaintiff 
to defendant /name of defendant], from [due date of payment], to [last date of payment]. 


. The referee shall ascertain the consideration paid by /name of purchaser], purchaser of the encumbered premises at the 
foreclosure sale on /date of foreclosure sale]. 


. The referee shall then state an account for each defendant, setting forth the amount due each from the redemption money, plus 
interest at the rate of [percentage rate of annual interest]% per annum. The referee shall further ascertain and state the amounts 
expended for taxes and assessments, necessary repairs, and permanent improvements by /name of purchaser] on account of the 
foreclosed property, with interest at the rate of [percentage rate of annual interest]% per annum. The referee shall also charge 
[name of purchaser] with any rents and profits received by [him/her], or on [his/her] behalf, from the property. 


. On confirmation of the referee's report, this action shall be brought to this court for final determination. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 
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Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (12233 to 258 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 810 





Westlaw. O 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 





End of Document O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


S 264. Sheriff's certificate—Certifying redemption from..., 18 Am. Jur. Pl. & Pr.... 


18 Am. Jur. Pl. & Pr. Forms Mortgages 8 264 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 
III. Enforcement; Foreclosure 


K. Redemption from Sale 


8 264. Sheriff's certificate—Certifying redemption from foreclosure sale 


Topic Summary References Correlation Table 
[Caption, see § 3] 


SHERIFF'S CERTIFICATE 


I, [name of sheriff], sheriff of [name of county], [name of state], do certify that on [date of presenting evidence], [name of 
mortgagor], of [address of mortgagor], [name of city], [name of county], [name of state] presented to me the evidence of [his/ 
her] right to redeem the property described below, as permitted by /citation of statute], and paid $/dollar amount of redemption] 
to me for redemption of the above-stated property, which was sold by the sheriff of [name of county], [name of state], on [date of 
sale], by virtue of a judgment and decree of foreclosure of the [title of court] of [name of city], [name of state], made and entered 
on /date of entry of judgment], in an action for the foreclosure of a certain mortgage in which /name of plaintiff] was plaintiff 
and /name of defendant] was defendant. The property was sold to /name of purchaser] for ${dollar amount of sale price]. 


The real property redeemed from the above sale by /name of mortgagor], is that certain real property at /address of property], 
[name of city], [name of county], [name of state], and more particularly described as follows: /legal description of property]. 


This redemption is made by /name of mortgagor] on the following claim and right: /description of claim and right justifying 
redemption]. 


Dated: /date of certificate] 


[Name of sheriff] 
[Title of sheriff] 


Notes 


| West's Key Number Digest | 
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Legal Encyclopedias 


Am. Jur. 2d, Mortgages § 787 
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Research References 


A.L.R. Library 


Soldiers' and Sailors' Civil Relief Act of 1940, as amended, as affecting foreclosure of mortgages and trust deeds, 40 A.L.R.2d 


1262 
Misstatement in trustee's or mortgagee's report as to amount for which property has been sold under power of sale as ground 
for avoiding sale, 22 A.L.R.2d 979 
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West's Key Number Digest 
West's Key Number Digest, Mortgages (17365 to 373 


West's Key Number Digest, Mortgages (1529 to 530 
West's Key Number Digest, Mortgages 417591 to 650 





Sales under an order of foreclosure are always regarded as under the control of the court and subject to the power of the court 
to set the sale aside or open it, if the circumstances of the case require it, during the pendency of the proceedings. The sale will 
be vacated where it has been improperly, unfairly, or unlawfully conducted, and among other reasons, where it is tainted with 
fraud, or where there has been such a mistake as would render it inequitable either to the purchasers or to the parties to allow 
the sale to stand. In such cases a resale will frequently be ordered. Mere informalities or irregularities in the sale, however, do 
not constitute a sufficient ground to set it aside, unless the plaintiff can show that he or she was injured by them. As a rule the 


sale will not be set aside for mere inadequacy in price.! 


Every person whose rights are injuriously affected by the foreclosure proceedings has a right to urge that the sale be set aside 
or amended on motion, even though he or she is not a party to the suit, and purchasers who have bid on the property are entitled 
to a hearing on the question whether the sales shall be set aside. Where, however, the proper place to have made a defense was 
in a foreclosure suit, and ample opportunity was available there for such defense, the court is not bound to give effect to such 


defense in a suit afterward brought to declare the foreclosure sale void.” 
The satisfaction of a mortgage debt, when brought about by the sale of the lands mortgaged, is vacated when the sale is set aside. 
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COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


FIRST CAUSE OF ACTION 
(Setting Aside of Sale) 


1. Plaintiff, [name of debtor], is, and at all times mentioned in this complaint was, a resident of [name of county], [name of state]. 


2. Defendant, /name of creditor], is now, and at all times mentioned in this complaint was, a corporation organized and existing 
under the laws of /name of state], with its principal place of business in /name of county], [name of state]. 


3. [OPTIONAL: Defendant [name of trustee], the trustee in the deed of trust described below, is, and at all times mentioned in 
this complaint was, a resident of [name of county], [name of state], and is made a party for the purpose of having all interested 
parties appear before the court.] 


4. Defendant, /name of purchaser], is, and at all times mentioned in this complaint was, a resident of /name of county], [name 
of state]. 


5. Defendants DOES 1 through 10, inclusive, have, or claim to have, an interest in the property subject to the mortgage described 
below, which interest is subsequent to and subject to the lien of that /deed of trust/mortgage]. The true names or capacities, 
whether individual, corporate, associate, or otherwise, of defendants DOES 1 through 10, inclusive, being unknown, plaintiff 
sues these defendants by their fictitious names and will amend this complaint to show their true names and capacities when 
they are ascertained. 


6. On /date of promissory note], plaintiff executed and delivered to defendant /name of creditor] a promissory note payable 
to defendant /name of creditor] in the amount of $/dollar amount of promissory note], with interest on that amount at the 
annual rate of [percentage rate of annual interest]/% per annum, payable as follows: /specification of terms of payment]. This 


WESTLAW 


S 266. Complaint, petition, or declaration—To set aside..., 18 Am. Jur. Pl. & Pr.... 


promissory note is referred to in this complaint as “the note." A copy ofthe note is attached as Exhibit /designation of exhibit], 
and incorporated by reference. 


m 


. On /date of execution], as security to defendant /name of creditor] for payment of the note, plaintiff executed a /deed of trust/ 
mortgage] conveying to /defendant [name of trustee] as trustee for defendant [name of creditor] as beneficiary/defendant 
[name of creditor] as mortgagee] that real property located at /street address of property] in [name of city], [name of county], 
[name of state], which is more specifically described as /legal description of property]. The [deed of trust/mortgage] was 
recorded as document number /number of document] in the official records of [name of county], [name of state]. This [deed 
of trust/mortgage] is referred to in this complaint as “the /deed of trust/mortgage]," and the property described in the /deed 
of trust/mortgage] is referred to as “the property." A copy of the /deed of trust/mortgage] is attached as Exhibit /designation 
of exhibit], and incorporated by reference. 


oo 


. On /date of recording], defendant [name of creditor] caused to be recorded a notice of default as document number [number 
of document] in the official records of /name of county], [name of state], alleging that a breach of the obligation secured 
by the /deed of trust/mortgage] has occurred, in that [specification of nature of alleged default or defaults, ], and electing to 
sell the property to satisfy that obligation. A copy of the notice of default is attached as Exhibit /designation of exhibit], and 
incorporated by reference. 


No 


. On /date of publication], defendant [name of creditor] published and posted notices of intent to sell the property at public 
auction on /date of public auction], at [time of place of public auction], at [street address of public auction], [name of county], 
[name of state], purportedly to satisfy the obligation secured by the /deed of trust/mortgage], on the ground ofthe alleged breach 
of that obligation and pursuant to the power of sale in the /deed of trust/mortgage]. On the noticed date of sale, the property was 
purportedly sold and conveyed to defendant /name of purchaser] by a trustee's deed, referred to in this complaint as “the trustee's 
deed." The trustee's deed was recorded as document number /number of document] in the official records of /name of county], 
[name of state]. A copy of the trustee's deed is attached as Exhibit /designation of exhibit], and incorporated by reference. 


10. The sale was improperly held, and the trustee's deed was wrongfully executed, delivered, and recorded, in that /specification of 
reasons showing why trustee's deed was wrongfully executed, delivered, and recorded], in violation of the terms and conditions 
of the note and the /deed of trust/mortgage]. As a result, plaintiff has been wrongfully deprived of title to the property and of 
its beneficial use and enjoyment. 


11. Plaintiff /has tendered/offers to tender] to defendant [name of creditor] all amounts due and owing so that the claimed default 
may be cured and plaintiff may be reinstated to / his/her] former rights and privileges under the /deed of trust/mortgage]. 


SECOND CAUSE OF ACTION 
(Cancellation of Deed) 


12. Plaintiff incorporates by reference Paragraphs /designations of paragraphs], inclusive, as if fully set forth here. 


13. Defendant /name of purchaser] claims an estate or interest in the above-described property based on the trustee's deed. 


14. The claims of defendant /name of purchaser] to the property are without any right or merit. Although the trustee's deed appears 
valid on its face, it is invalid, and of no force and effect, for the reasons set forth above. 
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15. The estate or interest claimed in the property by defendant /name of purchaser] under the trustee's deed is a cloud on the 
plaintiff's title to the property, in that it tends to depreciate its market value, restricts plaintiff s use and enjoyment of the property, 
and hinders plaintiff's right to unrestricted alienation of the property. If the trustee's deed is not delivered and canceled, serious 
injury will result to plaintiff. 


WHEREFORE, plaintiff requests judgment against defendants, and each of them, for: 


1. An order setting aside the sale of the property and declaring the sale to be null and void and of no force and effect; 
2. An order that defendant /name of purchaser] deliver the trustee's deed to the court, and that the deed be cancelled; 
3. An award of costs incurred in this action; and 


4. An award of such other and further relief as this court may deem just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


Drafter's Notes 


The optional clause is applicable only if a trustee under deed of trust is joined. 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17365 to 373 
West's Key Number Digest, Mortgages (12529 to 530 
West's Key Number Digest, Mortgages (12591 to 650 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 679 
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The defendants and their lawyer had actual knowledge that /name of property owner] had conveyed [his/her] property to 
plaintiff, long before they instituted their unscrupulous foreclosure proceedings on plaintiff's property. 


Before the filing of this complaint, plaintiff therefore had a legally protected property interest in the foreclosed property. 
Because it had a legally protected property interest in the property, plaintiff was constitutionally entitled to notice reasonably 
calculated to apprise it of any foreclosure proceedings, which, on information and belief, took place sometime in /name of 
month] [identification of year]. 


On information and belief, and on the basis of that information and belief, plaintiff further avers that the defendants and 
their attorney, /name of attorney], instituted foreclosure proceedings against plaintiff's property by placing advertisements in a 
newspaper of limited circulation in /name of county], [name of state]. Plaintiff believes and therefore avers that the defendants 
and their attorney elected to advertise the foreclosure sale rather than give plaintiff actual notice by U.S. mail in hopes that 
plaintiff would overlook the proceeding and therefore would be deprived of an opportunity to object to it or to institute legal 
proceedings to stop it. 


Plaintiff further avers on information and belief that the defendants and their lawyer made no attempt to give actual plaintiff 
notice of the foreclosure sale because of their fear that plaintiff would institute legal proceedings to prevent or delay the sale. 
Indeed, plaintiff avers on information and belief that defendants and their lawyer attempted to by immoral, unlawful, and illegal 
means to wrest the property away from plaintiff so that they could acquire ownership of the property and the rental income 
it generates for themselves. 


Plaintiff never received prior notice of the foreclosure sale, and avers no notice of any kind as to the purported indebtedness 
defendants claim is due them under the terms and conditions of a purported equitable mortgage. Plaintiff avers that at no time 
have defendants made a demand on it for any past due sums to which they claim they are owed. Plaintiff avers that it had a 
defense to the foreclosure proceedings. 


Notes 


WESTLAW 


S 267. Complaint in federal district court—Allegation—To..., 18 Am. Jur. Pl. & Pr.... 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17365 to 373 
West's Key Number Digest, Mortgages (1:529 to 530 
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On information and belief, and on the basis of that information and belief, plaintiff alleges that the defendants and their lawyer 
maliciously conspired together in /name of city], [name of state], with intent to injure plaintiff by instituting a wrongful 
foreclosure action on plaintiff's property, namely, /name of housing project], a housing project for low-income families who 
are subsidized by the United States Government. As a result of this malicious conspiracy, plaintiff has been irreparably injured. 


On information and belief, and on the basis of that information and belief, plaintiff alleges that in furtherance of their immoral 
and oppressive conspiracy, the defendants and their lawyer maliciously conspired together to unlawfully, intentionally, willfully, 
knowingly, and with the intent of depriving plaintiff of its property interest in the described Apartments, instituted a wrongful 
foreclosure proceeding for the purpose of obtaining a simulated foreclosure deed on plaintiff's property. Also in furtherance of 
defendants immoral, unlawful and oppressive scheme plaintiff avers, on information and belief, that rather than give plaintiff 
actual notice of the foreclosure sale, the defendants and their lawyer placed advertisements in an obscure section of a local 
newspaper of limited circulation in /name of county], a county in which neither plaintiff nor its attorney has an office or an 
agent, making it highly unlikely that plaintiff or its attorney would discover the advertisement, which was, of course, their 
immoral intent. Plaintiff avers that by placing the announcement of the foreclosure sale in an obscure section of a newspaper of 
limited circulation defendants intended it to go unnoticed by plaintiff or its attorney, and it did indeed go unnoticed. Defendants' 
illicit motive in placing the notice of the foreclosure sale in a local newspaper of limited circulation was to avoid alerting 
plaintiff to the foreclosure action, so as to prevent plaintiff from instituting legal proceedings to forestall or avert the sale. 
Plaintiff further avers that the defendants' and their lawyer's action in conducting a secret foreclosure sale was improper, unfair, 
immoral, unlawful, and oppressive in that they schemed, planned, designed and conspired to cheat plaintiff out of its property 
by depriving it of due process of law. 


Under /name of state] law, a tortious conspiracy is the combination of two or more persons to do something that is unlawful, 
oppressive, or immoral, or do something that is not unlawful, oppressive, or immoral by unlawful, oppressive, or immoral 
means, or do something that is unlawful, oppressive, or immoral, by unlawful, oppressive, or immoral means. Plaintiff avers 
that the foreclosure proceedings against its property were unlawful, oppressive, or immoral because the underlying purported 
quitclaim deed was void as a matter of law, and that the means the defendants and their lawyer used to unlawfully deprive it of 
its property were unlawful, oppressive and immoral in that they willfully, knowingly, and intentionally violated plaintiff's right 
to due process of law guaranteed by the Fourteenth Amendment of the United States Constitution. 
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Plaintiff avers that it is not indebted to defendants nor is there any evidence in existence to prove plaintiff is indebted to 
defendants. Moreover, plaintiff avers that no actual indebtedness exists that was securitized by defendants' purported quitclaim 
deed. 


Notes 


West's Key Number Digest 
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NOTICE OF MOTION TO VACATE FORECLOSURE SALE 


To: [Names of interested parties] 


You are notified that on /date of hearing], the undersigned will appear before /name of court] of [name of county], [name of 
state] at [time of hearing], or as soon after as counsel can be heard, at /name of court], [number of courtroom], [address of 
court], [name of county], [name of state], and petition the court to vacate the sale held on /date of sale], of the mortgaged 
property involved in the above-entitled cause, namely, that real property at [address of property], [name of city], [name of 
county], [name of state], and more particularly described as follows: /legal description of property], on the grounds specified 


in the attached motion and petition. 


The motion will be made on this notice, the affidavits of [name of affiant 1] and [name of affiant 2], copies of which are served 


with this notice, and on the pleadings, records, and files in this action. 


Dated: /date of notice] 


[Name of attorney for movant] 


Notes 
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§ 270. Motion—To vacate sale for inadequacy of consideration 


Topic Summary References Correlation Table 
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MOTION TO VACATE FORECLOSURE SALE 


[Name of defendant], defendant in the above-entitled cause, now moves the court to vacate the foreclosure sale had on /date of 
foreclosure sale], of the mortgaged property that is the subject of this proceeding, on the following grounds: 


1. The sale was not made according to law in that the advertisement of the sale was not published as provided by /citation of 
statute], but was published only on the following occasions: /list of occasions]. 


2. The sale was not fairly and regularly conducted, in that /name of attorney for plaintiff], attorney for the plaintiff, at the time 
and place of sale, and in the presence of persons who had attended the sale with the intention of making bids on the property 
offered, and knowing that such statement was not true, made the following statement: /quotation of statement]. Many persons 
who were present at the sale with the intention of bidding on the property declined to bid on the property after hearing this 
statement by plaintiff's attorney. 


3. The property is ofthe actual value of $/dollar amount of actual value of property], being [description of character of property]. 


4. By reason of the above, the price the property brought at sale was grossly disproportionate to its true value. A personal judgment 
has been rendered against defendant on the debts secured by the mortgage encumbering the property sold, so that by reason of 
the gross inadequacy of the price brought by the property, /he/she] is personally liable for $/dollar amount of liability] or more, 
if the above sale is allowed to stand, to the great prejudice of defendant. 


5. Defendant fully and honestly believes that 1f the above-described sale is vacated and a new sale is ordered, the property will 
bring a greatly increased price at such a new sale. 


This motion is based on the notice of motion, the attached affidavits of /name of affiant 1] and [name of affiant 2], and on all 
the pleadings and papers filed in this proceeding. 


Dated: /date of motion] 


[Name of attorney for defendant] 
Attorney for Defendant 
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AFFIDAVIT 
State of /name of 
state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


. [He/She] is a real estate broker, fully and currently licensed by /name of state], and is engaged in the pursuit of /his/her] 


profession in /name of city]. 


. [He/She] is well acquainted with the location of the property sold in the above-entitled action and more particularly described 


in the complaint filed in this proceeding. 


. On /date of inspection], [he/she] performed a full and complete inspection of the premises in question, and on the basis of such 


inspection and from /his/her] knowledge of the surrounding locality, deponent affirms that the value of the property is no less 
than $/dollar value of property], and that such sum could be procured if a sale of the premises were held and managed properly. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 
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AFFIDAVIT 


State of [name of 
state] 

County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


. [He/She] is attorney for the defendant, /name of defendant], in the above-entitled proceeding. 


. [He/She] has been informed by /name of referee], the referee who conducted the sale of the premises in this action, and on 
such information states, that no money was paid to the referee by the purchaser at the sale in question, except the amount of the 
referee's fee, and the balance of the purchase money was paid by plaintiff's giving [his/her] receipt on account of the purchase 
money to the referee. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 
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AFFIDAVIT 
State of [name of 
state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


. [He/She] is an attorney at law in the office of [name of firm], the attorneys for [name of plaintiff], the plaintiff in the above- 


entitled action, and has charge of the action. 


. The above-entitled action was brought to foreclose a mortgage on real property situated in /name of city], [name of county], 


[name of state], and more particularly described as follows: /legal description of property], which mortgage is recorded in the 
office of [title of official], [name of county], [name of state]. The whole principal sum secured by the mortgage in now due and 
payable because of /specification of reason justifying payment of whole principal sum]. 


The summons and complaint in this action was filed in the office of the /description of court] of [name of county], on [date of 
filing], and a notice of the pendency of this action was also filed on that day. 


. All of the defendants in the above-entitled action have been duly served with the summons and complaint in this action and 


none of the defendants has appeared. None of the defendants 1s an infant or an absentee. 


. On the default of all of the defendants in this action, an order of reference was made bearing the date of /date of order of 


reference], and later, on [date of entry of judgment], the usual judgment of foreclosure and sale was entered, bearing the date 
of [date of entry of judgment]. 


Before proceeding with the sale ofthe mortgaged premises under the judgment, deponent learned that the judgment was defective 
in that the co-owners of the equity of redemption in the mortgaged premises had not been made parties to the above-entitled 
action. 


. Subsequently, on /date of commencement of action], an action was brought by /name of co-owner 1] one of the co-owners, 


for a partition or sale of the mortgaged premises, and the plaintiff in the above-entitled action, being assured that all parties 


WESTLAW 


S 273. Affidavit—Supporting motion to set aside order of..., 18 Am. Jur. Pl. & Pr.... 


interested had been joined in the action for partition and that it would result within a reasonable time in a sale of the premises 
and the payment of plaintiffs mortgage, deferred further proceedings under plaintiffs judgment. 


8. On or about /date of death], the defendant [name of defendant] died testate in and a resident of /name of city], [name of county], 
[name of state]. That defendant devised all right, title, and interest in the premises by the terms of defendant's last will and 
testament to /name of executor], whom defendant named as executor. The will was probated in /name of court], and [name 
of executor] qualified as the executor. 


No 


. The action brought by /name of co-owner] for partition or sale of the premises not having proceeded to judgment, an action 
for the like purpose was later brought by two of the co-owners, /name of co-owner 2] and [name of co-owner 3], which action 
is now pending in this court. 


10. Deponent has ascertained from an examination of the papers on file in the last-mentioned action that there are over /number 
of defendants] defendants in the action, many of whom are infants, and many of them reside outside of the United States. An 
order has been entered for service of the summons by publication on nonresident defendants, but that service has not been 
completed under the order. 


11. Several months have elapsed since the last step was taken in the partition action and the plaintiff in the above-entitled action, 
having deferred plaintiffs proceedings in the expectation that the premises would long since have been sold and plaintiff's 
mortgage paid off, now desires to proceed to a sale of the mortgaged premises in this action. 


12. The following-named persons are necessary and proper parties defendant to this action, as they are owners of the equity of 
redemption in the action or holders of liens on the property subsequent to the plaintiffs mortgage: 


[Name of executor], individually and as executor of the last will and testament of /name of defendant] and [names of all other 
proposed parties defendant]. 


13. It will be necessary in this action to vacate the order of reference and judgment and bring all of the parties into this action 
by supplemental summons, and also to amend the complaint by making all of the above-mentioned persons defendants and by 
making the complaint conform to the proposed amended complaint attached to this affidavit. 


14. No previous application has been made for this order or for similar relief. 


WHEREFORE deponent requests the annexed order vacating and setting aside the order of reference made and entered in this 
action and bearing the date /date of entry of order], and the judgment of foreclosure and sale made and entered in this action and 
bearing the date /date of entry of judgment]; bringing into this action all of the persons named in Paragraph 12 above as parties 
defendant in this action and directing that a supplemental summons issue to the defendants so brought in; and that plaintiff 
have leave to file and serve an amended complaint, together with a notice of the pendency of this action, the complaint being 
amended by making all of the above-mentioned persons defendants and so as to conform with the proposed amended complaint, 
without prejudice to the proceedings had prior to the entry of order of reference. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 
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AFFIDAVIT 
State of [name of 
state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


= 


. [He/She] resides in [name of city], [name of county], [name of state]. 


N 


. [He/She] is the purchaser of the premises sold under the judgment of foreclosure and sale in the above-entitled action. 


LoS) 


. At the time the deponent purchased the above-stated premises, the house and property were in an extremely dilapidated and 
run-down state. The house was in a dirty and unwholesome condition; /description of run-down condition of house]. 


A 


. Deponent is informed and believes, and on the basis of that information and belief states, that the house was built by /name of 
constructor], and was poorly constructed of inferior materials. 


5. At the time deponent purchased the premises, the fair market value of the property did not exceed $/dollar amount of fair market 
value of property], and deponent would not have paid more for it under any circumstances. 


an 


. Since purchasing the property, deponent has made extensive and costly repairs to the house, and it is presently worth a much 
greater sum than deponent paid for it under the judgment of foreclosure and sale. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 
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AFFIDAVIT 
State of [name of 
state] 


County of /name of 
county] 


[Name of affiant], being first duly sworn, deposes and says: 


m 


. [He/She] is a general contractor and currently certified and licensed by /name of state], and is currently engaged in [his/her] 
occupation in /designation of community or area]. 


N 


. Deponent is well acquainted with the location of the house and real property sold on foreclosure in the above-entitled action, 
and is familiar with the property values in that area, and particularly the value of the property involved in this proceeding. 


U 


. The house and real property, at the time of sale on /date of sale], would not have brought more than $/dollar amount of value 
of house and property] at a private sale. 


4. The house was built by /name of constructor] and is very poorly constructed of inferior quality materials. Deponent is informed 
and believes, and on the basis of that information and belief states, that the house is erected from very poor materials and is 
worth considerably less than other buildings of the same class built in /name of city]. 


5. During the past /specification of time period], deponent has made inquiry of many real estate brokers and other qualified persons 
in /name of city] as to the value of the house and real property in question, and the consensus of opinion received is that the 
premises are not worth more than $/dollar amount of value of property]. 


Dated: /date of affidavit] 


[Name of affiant] 
[Notary clause] 


Notes 
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Topic Summary References Correlation Table 
[Caption, see § 3] 


ORDER 


On the referee's report of sale in the above-entitled action and on the attached affidavits and papers, 


It is ordered that plaintiff show cause before this court at [name of court], [number of courtroom], [address of court], [name of 
county], [name of state], on [date of hearing], at [time of hearing], or as soon after as counsel can be heard, why the sale of the 
mortgaged premises, described in the complaint in this proceeding, should not be vacated and a resale ordered /OPTIONAL: and 
why the judgment of deficiency entered in the above action against defendant [name of defendant], as set forth in the affidavit 
of [name of affiant], should not be vacated and canceled of record]. 


It is further ordered that service of a copy of this order, together with the affidavit of /name of affiant], be served on plaintiff 
at [address of plaintiff], [name of city], [name of county], [name of state] by [description of manner of service], on or before 
[due date of service]. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 
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ORDER 
The petition of /name of defendant], defendant in the above-entitled cause, seeking vacation of the foreclosure sale had in this 
action having come on to be heard on /date of hearing], and it appearing to the court that the notice of motion and motion 


were served on the following persons: /names of persons served]; and [name of attorney for defendant], attorney for defendant, 
appearing in support of the motion, and no one appearing in opposition; 


The court, having considered the evidence and the argument of counsel, and being fully advised, finds that: 


. The sale of the mortgaged property on /date of sale], at which [name of purchaser] became the purchaser of the property for 


the sum of $/dollar amount of purchase price], was irregularly and unfairly conducted. 


The price for which the property was sold was grossly disproportionate to its true value. 


3. Defendant has been prejudiced by the manner in which the sale was conducted and the resultant inadequacy of the price obtained. 


4. 


-Ó 


Itis very probable that a resale of the property will result in a much higher purchase price. 


WHEREFORE, it is ordered that: 


. The sale to /name of purchaser] be, and it 1s, vacated; 


2. [Text dollar amount of purchase price] dollars, paid by [name of purchaser] to [[name of sheriff]/[name of official]], the [ sheriff/ 


U 


[title of official]] of this county, as the purchase price of the property, be refunded to /name of purchaser] by the [sheriff/[title 
of official]]; and, 


. The /sheriff/[title of official]] proceed immediately to readvertise and resell the property, pursuant to /citation of statute], to 


the highest and best bidder for cash. 
Dated: /date of order] 


[Name of judge] 
[Title of judge] 
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Topic Summary Correlation Table 


Research References 


Primary Authority 


Iowa Code Ann. $ 428A 2 
Kan. Stat. Ann. § 58-2342 
Mich. Comp. Laws Ann. $ 445.1621 


Mo. Rev. Stat. § 443.861 





A.L.R. Library 


Discharge of mortgage and taking back of new mortgage as affecting lien intervening between old and new mortgages, 43 
A.L.R.5th 519 

Construction mortgagee-lender's duty to protect interest of subordinated purchase-money mortgagee, 13 A.L.R.5th 684 
Applicability of Article 9 of Uniform Commercial Code to assignment of rights under real-estate sales contract, lease 
agreement, or mortgage as collateral for separate transaction, 76 A.L.R.4th 765 

Construction and application of statutes expressly protecting borrowers in second mortgage transactions, 43 A.L.R.4th 675 
Duty of mortgagee of real property with respect to obtaining or maintenance of fire or other casualty insurance protecting 
mortgagor, 42 A.L.R.4th 188 

Right of mortgagee, who acquires title to mortgaged premises in satisfaction of mortgage, to recover, under fire insurance 
policy covering him as “mortgagee,” for loss or injury to property thereafter damaged or destroyed by fire, 19 A.L.R.4th 778 
Debts included in provision of mortgage purporting to cover all future and existing debts (Dragnet Clause)—Modern status, 
3 A.L.R.4th 690 

Validity, construction, and application of provisions entitling mortgagee to increase interest rate on transfer of mortgaged 
property, 92 A.L.R.3d 822 

Right of mortgagee to notice by insurer of expiration of fire insurance policy, 60 A.L.R.3d 164 

Fraud, false swearing, or other misconduct of insured as affecting right of innocent mortgagee or loss payee to recover on 
property insurance, 24 A.L.R.3d 435 

Attorney's liability for negligence in preparing or recording security document, 87 A.L.R.2d 991 

Priority between mechanics' liens and advances made under previously executed mortgage, 80 A.L.R.2d 179 
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Deed as imposing upon vendee obligations additional to, or as superseding or merging obligations imposed by, antecedent 
contract, 52 A.L.R.2d 647 

Right of holder of mortgage or lien to proceeds of property insurance payable to owner not bound to carry insurance for 
former's benefit, 9 A.L.R.2d 299 

Joining in instrument as ratification of or estoppel as to prior ineffective instrument affecting real property, 7 A.L.R.2d 294 


Conditions under which Department of Housing and Urban Development will accept assignment of defaulting mortgage 
under 12 U.S.C.A. § 1715u(b)(1), 103 A.L.R. Fed. 766 
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West's Key Number Digest, Mortgages (7271 to 297 





The rule is well settled that a mortgagor, until he or she has been divested of his or her interest in the mortgaged property by 
foreclosure and sale, has a substantial estate in the property, which is alienable. Moreover, this rule applies to property conveyed 
as security under a deed absolute in terms. It has also been held that a mortgage or a deed of trust in the nature of a mortgage, 
which reserves to the mortgagor the right to sell or exchange the property covered by the mortgage when deemed expedient, 


is not vitiated by the reservation. 1 


The conveyance by a mortgagor of the mortgaged premises does not in itself exonerate him or her from personal liability for 
the debt secured, especially where the obligation is personal in its nature. This is true although the grantee personally assumes 
and agrees to pay the mortgage debt, unless the mortgagee expressly agrees to release the mortgagor and accept the grantee 
as a debtor. Thus, there is no novation in such case unless the mortgagee releases the original mortgagor and extinguishes the 
old debt. The liability of the grantor may, however, be discharged by certain subsequent dealings between the mortgagee and 


the grantee.” 


Personal liability of a grantee of mortgaged premises for the mortgage debt is ordinarily regarded as a contractual obligation 
purely, so that such liability depends on the intention of the parties to the transfer. The rule generally prevailing is that there is 
no personal liability on the part of the grantee for the obligation secured by the mortgage where there is no agreement for the 


payment of it or statutory provision imposing such liability.° 


Where a grantee has assumed the payment of the mortgage debt, he or she may not subsequently retract such undertaking. 
Similarly, it has been held that once a grantee accepts a deed to the property containing an assumption clause, it cannot 


subsequently disavow the deed and claim it is not liable for payment of the mortgage debt.* 
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18 Am. Jur. Pl. & Pr. Forms Mortgages § 279 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 


V. Transfer of Interests or Liabilities in Mortgaged Property 


§ 279. Petition or application—For order to show cause why mortgagee 
should not be compelled to execute assignment of mortgage 


Topic Summary References Correlation Table 
[Caption, see § 3] 


PETITION 


Petitioner, /name of petitioner], states: 


. On /date of mortgage], a mortgage in the principal sum of $/dollar amount of mortgage] was executed and delivered by 


[name of mortgagor], as mortgagor, to [name of mortgagee], as mortgagee, covering all the real property owned by /name of 
mortgagor] in [name of city], [name of county], [name of state], and more particularly described in the mortgage. The mortgage 
was recorded in the office of [title of official], located at [location of recording], in the above-mentioned county and state, in 
[designation of location in records], on [date of recording]. 


. Petitioner is [designation of petitioner's status and nature of interest in mortgage]. This petition is made pursuant to [citation 


of statute]. 


. The above mortgage contains a prepayment clause, as follows: /recitation of prepayment clause]. 


4. The prepayment clause is now, and has been at all times since the execution and delivery of the mortgage, in full force and effect. 


5. 


The mortgage constitutes a first lien on all the real property of /name of mortgagor]. 


6. On [date of request], petitioner tendered the amount due under the mortgage to /name of mortgagee], pursuant to the prepayment 


9. 


clause set forth above, and requested assignment of the mortgage to /him/her]. A copy of petitioner's request is attached as 
Exhibit /designation of exhibit], and incorporated by reference. 


. [Name of mortgagee] refused petitioner's tender and request for assignment by letter dated /date of letter], a copy of which is 


attached as Exhibit /designation of exhibit], and incorporated by reference. 


. Plaintiff is aggrieved by the refusal of /name of mortgagee] to execute and deliver an assignment of the above mortgage, and 


such refusal was prejudicial to petitioner's statutory and vested rights. 


[OPTIONAL: [Description of other facts bearing on petitioner's right to assignment of mortgage].] 


10. No previous application for the relief requested has been made. 
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WHEREFORE, petitioner respectfully requests that an order be made and entered directing respondent, /name of respondent], 
to show cause before this court at [name of court], [number of courtroom], [address of court], [name of county], [name of 
state] on [date of hearing], at [time of hearing], or as soon after as counsel can be heard, why an order should not be made 
directing respondent to execute and deliver an assignment, without recourse, of the mortgage, together with a bond evidencing 
the indebtedness secured by it, to petitioner by /date of hearing], on the condition that petitioner pay to respondent the entire 
mortgage debt, plus interest to that date and the adjusted premium charge for prepayment, and show cause, further, why an order 
should not be made declaring the rights of the parties and why such further relief as may be necessary should not be granted. 


Dated: /date of petition] 


[Name of attorney for petitioner] 
Attorney for Petitioner 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (172271 to 297 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 912 
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18 Am. Jur. Pl. & Pr. Forms Mortgages 8 280 
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Pleading and Practice Forms Annotated 
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V. Transfer of Interests or Liabilities in Mortgaged Property 


8 280. Petition or application—To compel mortgagee to 
assign mortgage to prior lessee on payment before foreclosure 


Topic Summary References Correlation Table 
[Caption, see § 3] 


PETITION 


Petitioner, /name of petitioner], alleges: 


. On [date of lease], [name of mortgagor], the owner in fee of the property described below, leased the property to petitioner, a 
resident of /name of city], [name of county], for a term of [specification of lease period] by a lease instrument dated /date of 
lease instrument], a copy of which is attached as Exhibit [designation of exhibit A], and incorporated by reference. The premises 
that were leased to petitioner as stated above consisted of that certain real property at [address of leased premises], [name of 
city], [name of county], [name of state], and more particularly described as follows: /legal description of leased premises]. 


. By virtue of the above-mentioned lease, petitioner entered on, and ever since that time has been in possession of, the above- 
described premises, and is vested with the unexpired term of the lease. 


. On /date of mortgage], [name of mortgagor] executed and delivered to respondent, /name of mortgagee], a resident of [name 
of city], [name of county], [name of state], a mortgage on the premises described above to secure the payment of [his/her] 
promissory note for $/dollar amount of promissory note], payable on [due date of payment]. 


. On the last named day, namely /due date of payment], the note and mortgage became due, but the indebtedness was not, and 
has not been, paid. 


. On /date of request], petitioner tendered to respondent $/dollar amount of sum due], the amount due on the note and mortgage, 
with interest to that date at the rate of /percentage rate of annual interest]/% per annum, in redemption of the mortgage, and 
requested respondent to assign it to petitioner, but respondent refused, and still refuses, to do so. Petitioner has ever since been, 
and is, ready, willing, and able to pay the indebtedness. 


. Petitioner will suffer irreparable injury, if /Ae/she] is not allowed to protect /his/her] interest and is evicted, in that [description 
of injury to petitioner]. 


WHEREFORE, petitioner requests that /he/she] be allowed to redeem the mortgage on paying to respondent the amount due, 
and that, on such payment, respondent be compelled, by an assignment executed and acknowledged by /him/her], to assign 
the note and the mortgage to petitioner. 
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Dated: /date of petition] 


[Name of attorney for petitioner] 
Attorney for Petitioner 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17271 to 297 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages $8 912, 915 
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V. Transfer of Interests or Liabilities in Mortgaged Property 


8 281. Complaint, petition, or declaration— By assignee of mortgagee 
—Against transferee of mortgagor assuming mortgage debt— 
To recover balance due on promissory note secured by mortgage 


Topic Summary References ^ Correlation Table 
[Caption, see § 3] 


COMPLAINT 


Plaintiff, /name of plaintiff], alleges: 


. Plaintiff is a resident of [name of city], [name of county], [name of state]. 
. Defendant is a resident of [name of city], [name of county], [name of state]. 


. On [date of promissory note], [name of executor] executed and delivered [his/her] promissory note in the sum of $/dollar 


amount of promissory note] to [name of payee], payable in [number of installments] installments of $/dollar amount of 
installment] each due on [due date of payment], with interest at the rate of [percentage rate of annual interest]% per annum, 
with the provision that the entire principal sum was to become due and payable on default in the payment of any installment 
or interest for a period of /number of days] days. A copy of that note is attached as Exhibit /designation of exhibit], and 
incorporated by reference. 


. The above-mentioned note was secured by a mortgage of the same date on that certain real property at /address of property], 


[name of city], [name of county], [name of state], and more particularly described as follows: /legal description of property]. 


. On /date of assignment], [name of mortgagee] assigned the mortgage and endorsed and delivered the note to plaintiff. 
. Plaintiff is presently the bona fide assignee and owner of the promissory note. 


. On [date of conveyance], [name of mortgagor] conveyed the premises described above to the defendant by /his/her] warranty 


deed. In that deed of conveyance and as a part of the consideration, defendant assumed the indebtedness of /name of mortgagor] 
to /name of mortgagee] and agreed to pay the promissory note. 


. On /due date of payment], an installment of $/dollar amount of installment] was due to plaintiff on the promissory note, plus 


interest amounting to $/dollar amount of interest]. Defendant neglected and refused to pay it, and has neglected and refused 
to date, a period of more than /number of months] months after it was due, to pay that amount. By virtue of such acts, and 
pursuant to the terms of the promissory note, the entire principal sum of the note and mortgage has become due and payable 
in the sum of $/dollar amount of sum due]. 
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WHEREFORE, plaintiff requests judgment against defendant in the sum of $/dollar amount of judgment sought], with interest 
on that sum from /date of accrual of interest], for costs of this action, and such other and further relief as this court deems 
just and proper. 


Dated: /date of complaint] 


[Name of attorney for plaintiff] 
Attorney for Plaintiff 


Notes 


West's Key Number Digest 
West's Key Number Digest, Mortgages (1-271 to 297 


A.L.R. Library 


Deed as imposing upon vendee obligations additional to, or as superseding or merging obligations imposed by, antecedent 
contract, 52 A.L.R.2d 647 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 909 
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V. Transfer of Interests or Liabilities in Mortgaged Property 


8 282. Complaint, petition, or declaration—Allegation 
—Assignment of note and mortgage to plaintiff 


Topic Summary References ^ Correlation Table 


Plaintiff is now the lawful owner and holder of the above-described promissory note and mortgage by virtue of an assignment 
to [him/her] executed in writing by [name of executor], on [date of assignment]. A true and correct copy of the assignment is 
attached as Exhibit /designation of exhibit], and incorporated by reference. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (i271 to 297 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages $ 909 





Westlaw. O 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 





End of Document O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


S 283. Complaint, petition, or..., 18 Am. Jur. Pl. & Pr.... 


18 Am. Jur. Pl. & Pr. Forms Mortgages 8 283 
American Jurisprudence March 2021 Update 
Pleading and Practice Forms Annotated 
Mortgages 


V. Transfer of Interests or Liabilities in Mortgaged Property 


8 283. Complaint, petition, or declaration—Allegation— 
Covenant by assignor guaranteeing payment of mortgage debt 


Topic Summary References Correlation Table 


In the assignment for value, defendant /name of defendant] expressly covenanted to guarantee to plaintiff due payment of the 
mortgage, and the note secured by it, and the due performance of the covenants and conditions in the note and mortgage. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (17271 to 297 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 946 
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V. Transfer of Interests or Liabilities in Mortgaged Property 


8 284. Complaint, petition, or declaration— 
Allegation—Assumption of mortgage debt by grantee 


Topic Summary References Correlation Table 


On [date of purchase], defendant, [name of defendant], purchased the encumbered lands with actual knowledge of the 
$/dollar amount of encumbrance] encumbrance on the lands. Before the maturity of the note and mortgage, and for valuable 
consideration, /he/she] assumed that obligation of $/dollar amount of obligation], and agreed to pay it by [description of facts 
showing assumption]. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (jzx271 to 297 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages § 940 
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8 285. Complaint, petition, or declaration—Allegation—Assumption of 
mortgage debt by grantee—Deduction of mortgage debt from purchase price 


Topic Summary References Correlation Table 


By the terms of the above-mentioned deed, defendant accepted the conveyance of the premises subject to plaintiffs mortgage. 
The amount then due on the mortgage debt was deducted from the purchase price of the land, and defendant orally agreed with 
[name of mortgagor] to assume and to pay such mortgage debt. Defendant is, therefore, personally liable for any deficiency 
that may remain after the property is sold. 


Notes 


West's Key Number Digest 


West's Key Number Digest, Mortgages (jzx271 to 297 


Legal Encyclopedias 
Am. Jur. 2d, Mortgages §§ 946, 947 
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8 286. Order—To show cause why mortgagee should 
not be compelled to execute assignment of mortgage 


Topic Summary References Correlation Table 
[Caption, see § 3] 


ORDER 


On reading and filing the attached petition of /name of petitioner], and on motion of [name of attorney for petitioner], attorney 
for the petitioner in this action, 


It is ordered that the above-named respondent show cause before this court at [name of court], [number of courtroom], [address 
of court], [name of county], [name of state], on [date of hearing], at [time of hearing], or as soon after as counsel can be heard, 
why an order should not be made directing respondent to execute and deliver an assignment, without recourse, of a certain 
mortgage recorded in the office of /title of official], [name of county], [name of state], on [date of recording], in [location 
of recording], together with a bond evidencing the indebtedness secured by the mortgage, to /name of mortgagee], and why 
the assignment should not be delivered, together with such other documents as may be necessary to carry the assignment into 
effect, by /effective date of assignment], on the condition that petitioner pay the entire mortgage debt, plus interest at the rate of 
[percentage rate of annual interest]% per annum to that date and the adjusted premium charge for prepayment, and directing 
respondent to show cause, further, why an order should not be made declaring the rights of the parties and why such further 
relief as may be necessary should not be granted. 


Let service of this order and the petition be made on respondent by [description of manner of service]. 


Dated: /date of order] 


[Name of judge] 
[Title of judge] 


Notes 


| West's Key Number Digest | 
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Legal Encyclopedias 
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